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Executive Summary

The United Nations Development Programme in Timor- Leste assists the work of the
Commission for Reception, Truth and Reconciliation (CAVR) in a number of ways.
During 2003, funds were made available to support the work of the Commission’s
Community Reconciliation Process (CRP). This report, funded by the UNDP, is
intended to assst the CAVR to develop anin-depth analysis of the CRP, and in
particular itsintegration of formal law and traditiond, local conflict resolution
mechanisms as amodel for other countries.

Following the introdictory segments that set out the purpose of the study and the
methodol ogies employed, the report is divided into nine sections. Thefirst section
provides a background description of the formation of CAVR, and in particular the
development of the Community Reconciliation Process, the relevant aspects of the
governing legidation, the CRP s origina programmatic targets and its performance to
date. This section takes the reader chronologicaly through the various stagesin the
conceptualization and developmert of the CRP from 2000 to the promulgation of
UNTAET Regulation No. 2001/10, and onto the establishment of the Commission
during 2002.

The reconciliation process developed was unique in that it sought to address
violations deemed to be ‘less serious’ (such as assault, arson and theft), in avoluntary
process that was both public and participatory, and that harnessed community
leadership including traditiond elders. The process sought to secure the reception of
‘deponents with individua victims and the community at large by meansof a
Community Reconciliation Agreement (CRA) that was brokered by a Community
Panel, made up of locd community leaders and chaired by a Regiond CAVR
Commissioner. Reconciliation hearings could only proceed if the Office of the

Genera Prosecutor (OGP) agreed that the matters under consideration were ‘less
serious . The CAVR was bound to stop proceedings and refer the matter back to the
OGP if the deponent made admissions relating to a serious crime. All CRAswould be
registered with the relevant district courts, providing arecord that would avert any
future crimina proceedings againg the deponent relating to the matters where
agreement had been reached. The process was a so open for * deponents who had not
committed any particular crime, but who nevertheless sought acceptance within the
community, because of their association (redl or perceived) with negative el ements
that had been responsible for violations.

Initid projectionsthat the CAV R would receive 1000 statements from prospective
deponents were exceeded, with the CRP eventually receiving over 1500. During the
course of late 2002 and 2003, the backlog of cases that needed to be processed
through hearings grew exponentidly, and by January 2004, the Commission was left
with dmost 900 cases to process through hearings during its last three months of
operations. Although CAVR gaff managed to ensure that the hearing programme was
finalized on schedule, a number of matters remain ‘outstanding’, and the quality of

the process and outcomes during the find stages needs to be carefully scrutinized.

The next section explores the rationd e behind the incorporation of aspects of
traditional justice into the reconciliation process and an assessment of the degree of



success and complications that arose in achieving this. The section beginswith an
examination of the evolution and development of traditiona justice and conflict
resolution mechanismsin Timor- Leste during occupation by colonid and post-
colonid forces. Despite eff ortsto repress and manipulate local and traditiona
leadership and their remedid mechaniams, customary bdiefs are strongly held and
retain consderable legitimacy for many Timorese.

Although tradition and customs are neither uniform nor datic, with awidevariancein
practices across the country, notions of reconciliaion are not unfamiliar and lie a the
heart of customary law and practice. Indeed, traditiona conflict resolution employs a
vaiety of restorative justice dements, including notions of acknowledgement and
compromise, and emphasizing the central facets of reciprocity and compensation,
which are explicitly recognized in the legidation governing the CRP.

In the new dispensation, increasing attention is being given to the potentid utilization
of treditiond justice as an integral component of the emerging crimind justice
system. Most people in Timor-Leste have no experience of afunctiond crimind
justice system with necessary checks and balances. What denotes justice and
accountability in terms of aforma (essentidly Western) system does not necessarily
accord with people who may see such processes as largely dien, culturdly irrelevant
and socidly unenforcegble? For many people justice is not Ssmply about punishment,
but also about issues of confession, contrition and compensation.

During the conceptudisation process, it was recognised that accountability concerns
and recondiliaion needs a the community level could only be meaningfully

addressed through a process of reception and reintegration, and that these were best
achieved with the assistance of processes that were familiar, and above dl, legitimate
for most ordinary Timorese. Consequently, the incorporation of tradition and
traditional leaders in the CRP served to endorse the process, adding atangible sense
of gravitas to proceedings. The success with which tradition and custom were utilised
effectively varies both within and between the different digtricts. Considerably more
empirica researchisrequired in this regard, to determine more systematicaly what
worked and what did not, and whether a more standardised and consistent approach
might be developed and employed in this regard.

The next section provides an explanation of the relationship between the CRP divison
and the Serious Crimes Unit (SCU), which was delegated responsibility for handling
CAVR cases by the Office of the General Prosecutor. The CAVR'sfounding
legidation unambiguoudy stipulates that the prosecutorid authority of the Generd

and Deputy Generd Prosecutor (who isin charge of the Serious Crimes Unit) remains
paramount in matters relating to the CRP. No hearings can proceed without the OGP’ s
express permisson, and dl community reconciliation applications received by the
CRP are vetted to determine whether the case is gpplicable for acommunity
reconciliaion hearing. Although 84 cases were proscribed by the SCU because they
gppeared to involve ‘ serious crimes , thelr interpretation of what was acceptable to
proceed appears to have become incressingly accommodating.

The CAVR's governing legidation nevertheess provides consderable detal on the
required process and interaction between the CAVR and the OGP. A Memorandum of
Understanding subsequently signed between the OGP and the Commission during



2002 further reinforced this. In a context of limited resources and competing

priorities, the SCU required 30 days to process the deponents’ applications. On top of
other procedurd and logistica consderations, this placed the CAVR, and especidly
its CRP teams, under considerable pressure to prepare and facilitate reconciliation
hearings within reatively short time periodsiif they were to kegp within the
predetermined three- month schedules. Unsurprisingly, such delays contributed to the
growing backlog of applications that needed to be processed through hearings.

Although the CAVR managed to findise its hearing programme before the end of
March 2004, approximately 120 cases, about 8% of the total number received, were
either vetted by the SCU or suspended during the hearings themsdlves because they
odensbly relate to ‘ serious crimes . These and many other Smilar matters conditute
aconsderable amount of unfinished businessvis- & vis the gods of reconciliaion and
accountability. It remains to be seen whether the promise of the OGP sanction for
serious crimes, as inferred in the Regulation will be brought into effect. A failure to

do so will exacerbate concerns raised about the ‘justice gap’ where certain categories
of people admitting to serious crimes might face no judtice a dl from either the CRP
or the SCU / OGP, might become aredlity.

The next section provides an account of the methodology of implementing the CRP,
including; the operationd factorsinvolved in forming the nationd programme, aswell
as developments and refinements to the process that have occurred during its
implementation. The section explores the various phases of implementation, including
an asessment of ‘planning and preparaion’ in terms of nationa and district
operationd planning, training, preparing statement protocols and piloting the hearing
process. The section aso examines: the CAVR teams experience vis- & Vis
socidisation amongst the communities; the difficult task of securing the cooperation
of deponents; the application / statement taking process; the role of the CRP nationa
divison and Statements Committee in terms of summarising and assessing
gpplications, and the hearing authorisation processes by both the OGP and CAVR.

The section goeson to consider how district CRP teams and CAVR Regiond
Commissioners have established Community Panelsthat are tasked with presiding
over the CRP hearings, how specific hearings are facilitated and reconciliation
agreements are secured. The CAVR has aso taken respongbility for monitoring the
fulfilment of CRAs by deponents, aswell asfacilitating the registration of agreements
with the Digtrict Courts.

Theimplementation of national and digtrict Srategic planswere based on a
theoretically integrated approach that enabled line functions within each didtrict to
support each other’ swork. Despite considerable variances in needs vis-a-vis the core
CAVR objectives, a principled decison was aso taken to ensure an equitable
distribution of resources between the districts.

The proposed sequencing of operations over athree-month period in each sub-district
was dways going to be difficult to maintain, as teeam members were obliged to
double-back to sub-didtricts dready vidted in order to take further satements and to
facilitate hearings. Two evauationsin early 2003, one from the UNDP and another
interna process, highlighted the importance of securing more staff and resources for
the CRP. These resources came ‘onling in August 2003, enabling the CAVR to re-



deploy gtaff to districts needing ass stance with the completion of sub-didtrict
responsibilities, as well as concluding the CRP hearing programme. The section aso
provides an initid examination of the ‘West Timor Strategy’ from the perspective of
CRP objectives, which gppears to have undertaken important work in terms of
socidization, yet was unable to trandate this into securing tangible buy-in' for the
CRP from prospective deponents.

The report then looks a severd ‘ generic congderations in terms of CRP
implementation, in relation to: the development of *best practices , especidly interms
of internd coordination and the maximization of limited resources; coordination and
communication between the nationd office and district teams, and; the strategic
integration and synergy between the CAVR divisons.

Not surprisingly, the qudity of CRP implementation varied consderably. Despite the
provision of guiddines by the CRP nationa division that promoted a standardised
approach, the governing CAVR legidaion and modus operandi of digtrict teeams
ingtilled a condderable degree of flexihility into their modus oper andi. Although
many had envisaged the CRP would involve a rdaively complex set of legd,
inditutional and managerid issues, in meny instances the process was smplified to
accommodate limited capacity. The success of the process was often based on the
effectiveness of the CAVR’s organisation, preparation and coordination. The process
aso fundamentaly relied on the sdlection of effective pand members who were able
to grasp the fundamental's of the process, as well as the conceptua reasoning behind
the CRP.

The following section examines the various stages of the CRP hearing process. The
various stages under examingtion include: introductions and formdities; the reading
of statements; ord testimony from deponents, questions, clarifications and comment
from pand members, individud victims and members of the community; how
disagreements are dedlt with, and; how reconciliation agr eements are brokered.

Although each didtrict team was enabled to determine its own procedures at CRP
hearings, guidelines were provided and a generic format subsequently evolved in
many didricts. In line with the regulatory stipulations that the CRP panels hear from
deponents, victims of the deponent’ s acts and other members of the community at the
CRP hearing, most pand's engendered an inclusive gpproach that encouraged
participation. The section aso provides a detailed descriptive overview of the CRP
hearing convened on 30 January 2004 in the Caikasa Suco, Maubara sub-didrict,
Liquicadidrict.

The report continues with two cases sudies of deponents that were interviewed during
the study. These are from a serving member of the police force, who wasa so
previoudy amember of the Indonesian police, and afema e deponent (one of very
few), who acted as atreasurer for alocal militia group during 1999.

The following section looks a who has engaged the CAVR's reconciliation process
and explores some of the experiences and opinions expressed about the process from
anumber of different interviewees that were directly involved in the process.
Understandably, views and opinions are till very much in the process of being
formulated. Some communities hed CRP hearings some time ago, for most, however,



thisremains arddively recent happening. Conseguently, it is somewhat premature to
determine the full import of the process. Nevertheless, the genera response was

extremey postive.

Although the mgjority of deponents were involved in some capacity with the militia
activities of 1999, gpplications came relating to violations from across the politica
spectrum and time period under review. Most admitted involvement in some form of
crimina activity, and some Smply wanted to be reintegrated with their communities
having been ostracized because of their association to negative eements. A nuanced
overview of dates of incidents, types of cases, and their geographicd location and
related analysis can be gleared from the CRP database when it is completed.

Although many deponents had been back in their communities for some time before
the CAVR processes began, the CRP provided an unprecedented opportunity for
many individuas to engage their communities in relation to past violationsthet in

many senses remain ‘ unfinished business . Once potentia deponents understood what
the process was intended to achieve, most saw it in their interests to participate.

The objective to consolidating socid cohesion in the aftermath of the conflict remains
acriticd priority for many communities. Panel members selected to help broker
reconciliation agreements between deponents, individua victims and the broader
community reinforced this pergpective. Pane members were drawn from loca
community leedership, including village and sub-village chiefs, palitical and rligious
leaders, as well as representatives of women and youth groupings. It was universaly
agreed that the CRP was the most appropriate way of handling these relatively minor
crimes, and many pane members saw the hearings as an important development in
terms of indtilling some sense of justice and accountability within the communities.

Eliciting victims viewpoints remains methodologicaly chalenging and is oneof the
mogt difficult areas to empiricaly assess. Although there has been little outright
regjection of the processthereis dearly no uniformity in terms of responses, whether
victims felt reconciled or were able to forgive. For many victims, notions of
acknowledgment, confession and contrition underpin their own capacity to forgive. It
would be imprudent to suggest that the CRP is some sort of panaceafor victims. As
such, acceptance of and support for the CRP might not necessarily equate with
persona rotions of forgiveness and reconciliation.

It isdifficult to gauge the extent to which communities have accepted the CRAS, both
in terms of the specific acts of reconciliation brokered, and the explicit agreements
that acknowledge deponents are officidly ‘recaived’ into their communities again.
Reconciliation hearings certainly provided communities with an important community
‘event’, and dthough attendance a the hearings varied from severa dozen to many
hundreds, efforts were made to ensure broad participation. The hearings were
generaly concluded with asocia event that enabled communitiesto ‘ celebrate’ the
reaching of reconciliation agreements and joint commitmentsto rebuilding the
community and maintaining peaceful relaions.

Although many atended the hearings, for anumber of reasons, many did not.
Attendance was dependent on accessibility and proper communications and
preparation. In addition, socid and economic surviva remains the priority for many
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people, especialy in poorer rurd areas. Time spent atending hearings meanstime
spent away from the fields, and the other necessities of daily survivd, such asfetching
water, collecting firewood etc.

Communities acrass Timor Leste have welcomed the CRPs, but their impact should
not be overestimated. In the context of acute socio-economic deprivation and
outstanding ‘ unfinished business , expectations remain that much more will be done
to address issues of justice and accountability.

Although the viewpoints expressed from the different groupings are not necessarily
representative, they are indicative of selected thoughts and views that the process has
generated. The CRP has been apopular process in that it has engaged and encouraged
grassroots community participation, and in so doing has managed to hold over 200
hearings the length and breath of the country. It took some time for the processto
develop its own momentum, reliant on patient engagement with individuas and
communities to explain, cgole and persuade them about the merits of the process.
Having experienced what could be achieved in this regard, there is now widespread
support for the process.

For many observersit is clear that the CRP has helped to reduce tensonsin many
communities. In o doing, the CAVR has successfully introduced anovel and
authoritative dispute resolution mechanism that appears to command the respect of
many people, and whose vaidity is grounded in its community focus and

participatory methodology. CRP hearings have become an important site for
expresson and have provided communities with important ingghts into the conflicts
that affected them. They have reinforced notions of nationa unity and the authority of
the OGP. They have demonstrated the potentia of peaceful conflict resolution and the
impoartance of process and agreements that respect the fundamentd rights of
perpetrators, as well as victims and the community a large.

The CRP hasreinforced the importance of local justice mechanisms and the notion
that justice in Timor Leste not dway's about punishment, but aso compensation,
contrition and other forms of reciprocity. The common denominator remains some
form of accountability. Thisforms a core dement of reconciliation and restoration for
many individuas and communities.

Everyone interviewed was worried that the reconciliation process was drawing to a
close a atime when many communities were only just beginning to redly understand
the potentia benefits of the process. Although the CRP is not regarded as a panacea
that will deliver reconciliation, its contribution to reconciliation in many communities
has been pivota. The CAVR has for many been the most visible aspect of the new
justice system, and has been ‘sold’ to communities as part of a broader package of
initiatives designed to address past violations.

The CRP should not therefore be examined outside of the broader context of justice
and accountability considerations and related initiatives underway. Thereis
consderable anxiety about the amount of unfinished reconciligtion * business relaing

both to less serious and serious crimes, and consequently almost everyone interviewed
concurred that the inter- related processes of prosecutions and reconciliation must

continue. In terms of further prosecutions on ether the domestic or internationd
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stage, expectations remain high, although most people do not know what will happen
and remain largdy uniformed regarding the array of constraints and opportunities thet
will inform decison making in this regard.

In terms of specific reconciliation needs, many voiced concernsthat the CAVR
process was terminating with no concrete plans on how to develop what has aready
been achieved. In this regard, reconciliation needs must also be understood in the
context of justice and accountability consderations. Although the Serious Crimes
Unit at the OGP have managed to investigate a sgnificant number of the murders
from 1999, most cases have not been investigeted, and dmogt dl violations from the
1974- 1999 period remain uninvestigated. Not dl of the perpetrators of serious crimes
from this period are in West Timaor and many reportedly remain within their
communitiesin Timor Leste, and as such remain a source of potentid destabilization.
This gpparent *judtice deficit’ in terms of the plethora of issues and violaions thet
have not yet been addressed may therefore significantly undermine the important
reconciliation work aready carried out, especidly if the CRP is eventudly interpreted
as part of adefacto ate of impunity.

Reconciliation aso requires more active participation from politica leaders, and a
greater synergy between the community processes undertaken, and political
engagements at anationa and didrict level. There iswidespread and growing
cynicism about palitics and politiciansin Timor Leste, and there was disgppointment
and concern that political leadership, both inside and outside the country, had not

done enough to support and facilitate the CRP and other grassroots processes. Indeed,

to many people it appeared that reconciliation efforts were being left to the ‘little
peopl€’, as opposed to the ‘big people’, and that if this Stuation remained unchecked,
political divisons could serioudy undermine what had been achieved to date.

The CRP done could never hold the key to securing reconciliation, justice and
accountability, but it was an important investment and foundation block in moving
towards them. Much more is needed, however, and the challenge remains to see how
this process can be further developed to continue contributing to Timor-Leste's
regeneration.
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Introduction
Background

The United Nations Development Programme’ s support to the Commission for
Reception Truth and Reconciliation (CAVR) is a 15-month support programme
commencing on 26 June 2003 and terminating & the end of the CAVR’'s mandate in
September 2004, In accordance with the objectives and programmatic mode! of the
UNDP s Bureau for Crisis Prevention and Recovery, this support is intended to
contribute to the promotion and development of reconciliation and sustainable
peacemaking with aview to preventing future violence and human rights violationsin
Timor-Leste.

The core pillars of the UNDP s support for the CAVR’s Community Reconciliation

Process (CRP) isto provide resources to the Commission to accelerate the processing

of outstanding perpetrator gpplications, and augment CAVR' s capacity to vist
communities in which the CRP process has taken place to assess the reintegration of
perpetrators and provide support to victims. In addition, UNDP support will hep the
production of an in-depth andysis of the CRP, in particular its integration of forma
law and traditiond, locd conflict resolution mechanisms as amodd for other
countries? This report is intended to facilitate the redisation of this later objective.

Purpose of report

The content and structure of thisreport is contained within the terms of reference
provided to the consultant. (Attached as Annexure ‘A’). The report will both stand
adone as an assessment of the community reconciliation process, its methodology,
implementation and context, aswell as providing materid that can be developed and
inputted into the final report of the Commission pertaining to it CRP. As such, the
report will seek to assess/describe;

A summary of the program to date

Origina targets of the program and assess thelr redlisation.

Formulation of the legidation pertaining to CRP.

The rationae behind the incorporation of aspects of traditiona justice in the
reconciliation process.

The formation and mechanism of the relationship between the CAVR and the
Office of the Prosecutor Genera (OPG).

The process as anationd program, structure and strategies of implementation.

1 UNDP Support to the CAVR is funded by the Government of Denmark, Swegish International
Development Co-operation Agency (SIDA) and UNDP s Bureau for Crisis Prevention and Recovery.
2 A detailed breakdown of the UNDP score objective ‘activities' is contained in * Annex 20 to UNDP
Timor-Leste Programme Package Document’, entitled “ Support to the Commission for Reception,
Truth and Reconciliation”, dated June 2003.
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Ongoing needs for reconciligtion in the Timorese community — current &
anticipated actors.

The degree of successin providing a service to those requiring it.

Perceptions of the process contribution to a sense of justice a the community
level — particularly the impact of the ‘impunity ggo’ involving perpetratorsin
Indonesia and those casesin Eagt Timor which have been marked as
unsuitable for CRP by OPG.

The report does not provide an explicit evauation of the support provided by the
UNDP and itsimpact on the process vis- & vis the redisation of CAVR's
reconciliation objectives. In many respects, such an evauation is premature, asfield
operations have only closed down during March 2004. Aspects of what was intended
can, however, be examined, are implicit in the report itsdlf, and referred to in some
detall in Section 5, which addresses the devel opments in methodology and
implementation of the Community Reconciliation Process.

The report does not supply a Satistica analyss of what has been achieved, asthis
datais not available until the data captured by the division has been fully entered into
the CRP database.

Methodology

This report and its andysis are based on a combination of primary and secondary data
sources. Detall of secondary data sources is contained in the attached bibliography
(Annexure ‘B’). Primary data wascollected from aseries of interviewsin asx-week
period between the end of January to early March 2004. Interviewees included
members of CAVR's saff from the nationa and digtrict teams, deponents, victims,
panel members, as well as community leaders that had been involved in the
Community Reconciliation Process. Interviews were also conducted with
representatives of the Serious Crimes Unit and the General Prosecutor, and with
severa non-governmenta organisationsin Dili. A completeligt of interviewees (some
of who wished to remain anonymous) is attached (Annexure‘C’).
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The evolution of the CAVR’s Community
Reconciliation Process.

This section provides a background description of formation of CAVR, the
development of the CRP, its legidation, ard detail on the origina programmatic
targets, as well asits performance to date.

Conceptualisation and development of CRP

During the course of 2000, and in the wake of immediate and continuing humanitarian
priorities, discussions about the objectives and practicdlities of deding with past
human rights violations, in terms of justice and accountability on the domegtic terrain
and other trandtiond justice consderations, started to receive more attention amongst
East Timor’s political leadership, as wel as certain sections of the United Nations
Trandtiond Adminigration in East Timor (UNTAET), and civil society groupings.

A core concern and consideration at this moment related to the tens of thousands of
East Timorese who remained in West Timor, which included not only thousands of
victims who were forcibly displaced following the Popular Consultation, but dso the
leadership of pro-autonomy and their followers, which included many perpetrators
from within the ranks of the various militia groupings. How was it possible to
encourage a process of return and reconciliation that addressed the chalenge of the
refugees in West Timor, but that aso recognised and meaningfully addressed the
legacy of Indonesid s brutal occupation and associated violations? Understandably,
immediate priority was given to the specific events of 1999, and especidly the post
Consultation violence. It was recognised, however, that an examination of past
conflicts required afocus on al aspects of these conflicts and their historical
trgectory, induding human rights violations committed ogtengibly in the cause of
liberation and independence.

In June 2000, the Nationa Council for Timorese Resistance (CNRT) announced its
intention to help develop a Commission for Reception and Nationa Reconciliation, as
one component in a broader package of initiatives intended to address security and
justice concerns. In some respects this decision and subsequent developmentswerein
response to growing criticism and frustration regarding nationd political

reconciliation initiatives, and the absence of grassroots initiatives.®

A rdlaively detailed proposal to establish Truth Commission that addressed the
specific challenges of reconciliation facing Eagt Timor a a community level was
subsequently developed.* With over 100,000 refugees till in West Timor, it was
envisaged that one of the proposed Commission’s core activities would be to facilitate
their return, and more specificdly their reintegration into East Timorese society

8 Soares, Dionisio da C. Babo, Nahe Biti: The Philosophy and Process of Grassroots Reconciliation
(and Jugtice) in East Timor, 2002, p.7

4 Hayner, Pand Van Zyl, P, The Challenge of Reconciliation in East Timor, Report on aMission to
Eagt Timor, June 18-28, 2000 on behalf of the Human Rights Office of UNTAET, unpublished, 2 July
2000
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amongs the communities they had previoudy been apart of. It was redlised, however,
that any process of return and ‘reception’ must incorporate some form of
accountability for those responsible for human rights violations, but in away that dso
contributed to the prevention of acts of revenge by victims and communities, many of
who personaly know their direct perpetrators.

In short, the process undertaken must addressiits core objectives through seemingly
contradictory processes, and at the same time facilitate ad consolidate socid
cohesion amongst many fractured communities. The process, however, must dso
gpped to a common sense of identity and humanity and a shared future that eschews
retribution and violence.

Thousands of Eagt Timorese participated in militia activities during 1999, with
different degrees of participation and culpability. In addition, many of these, and
others, had participated in the repressive machinery of Indonesia’s security structures,
and others had been responsible for violations during their involvement with the UDT
and Fretdin militias that had fought each other during 1975.

In the context of limited resources, an embryonic crimind justice system, political
sengtivities, and agamut of competing humanitarian and development priorities, it
was evident that wholesale, or even widespread crimind prosecutions for these
violaionswas not aredigtic option. Nevertheless, it was imperative that there remain
acommitment to secure the principle of accountability and some measure of jugtice
for these violations was retained.

Anecdotd evidence at this time suggested that there had been rdatively few serious
physical attacks against those returning from West Timor, but that this probably
reflected the fact that most of the worst perpetrators remained beyond Timor-Leste's
borders, and/or that victims had expectations that these people would be brought to
justice a some stage in the future. The potentid for violent reactions, however,
remained ever present and concerns about possible retribution and the implications
thereof remained. It was therefore imperative that something was done that could
facilitate the return and reintegration of refugees, and & the same time ensure some
measure of judtice and accountability.

In addition, it was aso fdt that reception and reintegration options were dso
necessary for those who had not necessarily committed any crimes, but who had
openly sided with pro-autonomy groupings or Indonesian security structures. A
amilar arrangement to brokering agreements in the community would be put in place,
but athough the person seeking reception would not be admitting to any crimina
wrongdoing, entering into such a process implicitly recognised thet their role,
perceived or otherwise, had undermined social cohesion within the community in the
context of broader consderations around repression and collusion with the
occupation. This arenaof conflict remains contested and murky ground, as many who
‘worked with’, or were seemingly beneficiaries of, the occupation dam to have
smultaneoudy advanced the clandestine (and therefore pro-independence) agenda, or
a least use their position to protect clandestine interests. Having an opportunity to
participate in reconciliation processes enabled them to explain and conceptudise their
actions, and eucidate on the context of coercion that |eft little choice but to co-
operate, or at least give the appearance of doing s0. Some CRP hearings therefore
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provided an important educative function amongst the broader commurity regarding
the perspectives and complexities associated with the conflict.

It was aso proposed that the Commission promote and facilitate the return of refugees
who had been forcibly displaced. Although the work of getting people home was
dready being undertaken by a number of other organisations, such asthe UNHCR,
IOM and NGOs such as the Jesuit Refugee Services, it was important that this process
receive the officia support and participation of a‘home-grown’ entity, and especidly
one that could also address certain justice considerations. Such a process, it was
envisaged, could help build on the important work of other locd inititives, such as

the locd leve reconciliation committees that were active facilitating the return of
refugees in some didtricts. It was hoped that such initiatives would complement
nationa efforts to secure agreements between political protagonists a aleadership
levd.

In August 2000, the CNRT Nationad Congress unanimously endorsed the proposd to
establish a Commission. Following the June announcement, a Steering Committee,
facilitated by the Human Rights Unit at UNTAET had been established to discussthe
mandate, functions and associated legal concerns. The Committee included
representatives of the CNRT and severd prominent East Timorese NGOs, and was
assigted by internationa consultants.

Between September and December 2000, members of the Steering Committee held a
number of meetings with a number of politica groupings, and on 13 June 2000, the
Cabinet of the East Timor’s Nationa Council made a policy decison to support the
esablishment of a Commission, requesting the Human Rights and Legd Affairs Units
of UNTAET to draft legidation for this purpose.®

The Steering Committee helped to focus discussions about possible options. While
some actors fdt it was premature for a Commission to be established and that thiswas
aninitiative that should wait for a future Timorese government, othersfdlt it was
imperative to act now, in acontext of massive receptionand reintegration needs.
Although the subseguent Commission focus on reception shifted from a prioritisation

of repatriation, to reintegration back, the core needs and objectives of reconciliation
and developing socid cohesion within fractured communities remained paramount.

What was subsequently suggested and developed in terms of community
reconciliation sought to distinguish between those responsible for ‘ serious crimes,
such as murder and rape, and those responsible for ‘less serious crimes, such as
house-burning, looting and assault (whilst acknowledging that these were not
necessarily mutually exdusive categories) ® Those responsible for these * less serious

® ‘ Update on the Establishment of the Commission for Reception, Truth and Reconiliation’, Steering
Committee for the Commission and Human Rights Unit, UNTAET, 12 March 2001

® Schedule 1 of UNTAET Regulation No. 2001/10 provided “criteriafor determining whether (an)
offence (was) appropriately dealt with in a Community Reconciliation Process.” The Schedule was
clear that “in no circumstance shal a serious crimind offence be dedlt with in a Community
Reconciliation Process.” A subsequent Directive on Serious Crimes (UNTAET Regulation No.2002/9)
amended the schedule by deeting the words, "In no circumstances shdl a serious crimina offence be
dedl with" and substituting the words, "In principle, serious criminal offences, in particular, murder,
torture and sexud offences, shal not be dealt with". This change opened the door for the CRPto deal
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crimes would be alowed to seek an agreement that required them to admit to
wrongs, goologise for their acts, and agree to some sort of sanction, symbolic or
otherwise. In addition the process would aso be available in relaion to “ non criming
acts committed within the context of the political conflictsin East Timor.””

The CRP had to be avoluntary process, amed at reaching agreements between
goplicants, who were officidly cdled * deponents’, individud victims, and / or the
broader community in relation to past political conflicts. The CRP would not address
disputes relaing to land, inheritance, or persona matters, athough the process would
be flexible enough to ded with a broad range of issues manifested during the conflict.

Community Reconciliation Agreements (CRAS), it was argued, should respond to
relevant reciprocity and reconciliation needs. Subsequent legidation provided a
framework that “acts of reconciliation may include: (@) community service; (b)
reparation, (c) public apology; and /or (d) other act of contrition.”®

A pand of regpected members of the community, it was envisaged, would broker
these agreements, with the Commission playing a facilitation and monitoring role to
assist the process and the attainment of final agreements.® Once agreement is reached,
the community and victimswould ‘welcome the perpetrator back into the
community, and once the obligations contained in the reconciliation agreements have
been fulfilled, the perpetrator could no longer be held crimindly or civilly ligble for

the acts, which they disclosed during the process.

Many observers hed dready drawn the distinction between “serious and less serious’
crimes, and even before the CAVR process was conceived there was considerable
evidence that less serious cases could be resolved via traditional approaches.’® Ascan
be seen in the following section, traditiona processes were accessible and had
retained a high level of legitimacy. The digtinction between the types of crime dso
provided an opportunity, and some measure of realism, in terms of &t least trying to
address a reasonable cross-section the multiple violations that had been perpetrated.

What was denoted as “less serious’ or “minor” crimes were in fact often very serious
for victims, involving assaults, destruction and theft of property, forced deportation,
resulting in consderable traumaand loss. It was envisaged that only isolated incidents
would be applicable™, implying that if perpetrators had been involved in a succession
of violations, as with serious crimes, such as murder, torture and sexua offences, they

with more serious casesif necessary. It remains to be seen, how many cases of this nature, were
eventudly addressed.

" Section 22.1, UNTAET Regulation No. 2001/10

8 Section 27.8, UNTAET Regulation No. 2001/10

® Section 27.7, UNTAET Regulation No. 2001/10. Although not stipulated in the Regulation, in many
ingtances, thetraditiond |leaderswereintegraly involved in brokering agreements, reflecting the
importance of their inclusion in adding weight to the process.

191 December 2000, one UNTAET * District Commander’ sought permission to have ‘minor’ crimes
“dealt with traditiona resolution”, and ‘ serious crimes' to be processed through the police system. See
Looking Both Ways. Modesfor Justicein East Timor, Dr. David Mearns, Austrdian Legd Resources
International, November 2002, p.49. See as0; Soares, Dionisio da C. Babo, Nahe Biti: The Philosophy
and Process of Grassroots Reconciliation (and Justice) in East Timor, 2002

1 UNTAET Daily Press Briefing Notes, 25 March 2002 http://www.un.org/peace/etimor/DB/
db250302.htm
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would rather be digible for crimind investigation and prosecution. Given the
acceptance of traditional reconciliation processes, and even though the perpetration of
“less serious’ crimes was pervasive, in the broader context of widespread “ serious’
violations, it was envisaged that communities would be more willing to accept
processes that provided “less significant” perpetrators an opportunity to repair the
wounds that victims had suffered. As such, this process offered an opportunity to
rebuild and consolidate the sodd fabric of many fractured communities.

Understandably, therefore, precedence was given to cases from 19992, which
reflected the population’ s most recent experience. It was important, however, that the
CRP be dlowed to address relevant issues relating to the broader conflict from before
this period.

Another core dement of the envisaged process was the linkage between the
community-level process and the formad crimind justice system. For any caseto
proceed to a CRP, the gpplication must be reviewed and can only be authorised by the
Office of the Genera Prosecutor. Any subsequent agreement reached through a
community reconciliation process would be registered with the nascent court

sructures, thereby demondtrating the officid status of both the process and the
agreement, and & the same time implicitly making it deer thet the forma crimind

justice systems have the find say in relation to dl issues of law.

In addition, it was particularly important the process and agreements conform to
human rights standards and basic principles of fairness and proportiondity. During

the subsequent drafting process of the legidation, concerns were raised about the
possibilities of the traditional system not complying in this regard. In particular,
concerns about gender insengtivities, and the likelihood of harsh punishments were
raised. In this regard, it was emphasised that the process and outcomes must conform
to human rights standards, and without losing sight of victims' interests, encourage
deponents in the categories identified to come forward.

Thiswould obvioudy require balancing the interests of victims and deponents, within
the broader context of challenges and needs to rebuild the socia fabric of many
communities. This would emphasise traditiona notions of reciprocity and
compensation, athough in many instances the latter would necessarily be symbolic as
the individua deponents and their families are more often than not indigent, (asisthe
case with mogt victims).

Conceptudly, therefore, the proposed community reconciliation process was, for a
number of reasons, posited as aredistic and workable approach to the reconciliation
chalenges facing Timor- Leste. The process would recognise the needs of victims
both individualy and collectively, as well as providing an outlet for reducing anger
and resentment towards perpetrators and (real or perceived) ‘fellow travellers
amongst loca communities. In addition, the process would provide an additiond
incentive for perpetrators and others to return home, and a medium through which to
condructively engage their communities. Centred around traditional community
dispute resolution practices, the community reconciliation process would aso

12 Section 22.3, UNTAET Regulation No. 2001/10 authorises the CAVR to prioritise CRPsfor 1999
cases, if itswishesto do so. Aswill be seen in subsequent Statistical breskdowns provided by the
CAVR, thevast mgority of cases processed relate to this period.
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srengthen and complement the fragile justice system, aswell as drawing a clear line
between the sort of crimes that could be dedlt with at thislevel and those that should
fdl within the purview of the courts.

Despite the incorporation of traditional aspects, the envisaged process required the
establishment of acommunity pand, conssting of community leeders and
representatives from the church, youth and local women. These inclusions sought to
incorporate a mixture of trusted e ements, such as community leaders and the church,
which has played a pivotd role in terms of mord influencein Timor Leste, and “in
many ways ... offers another layer in the structure of local governance and dispute
resolution.”*® The process would aso incorporate representation from women and
youth, who had typicaly been excluded from smilar functions

Following the December 2000 policy decision by Cabinet, the Steering Committee
undertook anationa consultation programme, visting al 13 districts and conducting
meetings with community representatives, NGOs, and other actors, including politica
parties and groups involved with justice and reconciliation issues. In anumber of
mesetings, Steering Committee members ‘role-played” what a prospective CRP might
look like, and the familiarity of aspects of the processimmediately resonated in a
number of quarters.

Amongst the range of issues raised about reconciliation and reintegration were the
importance of: operating a avillage level to encourage participation; ensuring
effective and widespread communications amongst communities to faclitate
understanding and acceptance of the processes undertaken,; tailoring processes to
contribute to socid cohesion and specific community needs and dynamics, ensuring
relevance of agreements in terms of reciprocity and compensation; and, sanctioning
those who lie or do not comply with reconciliation agreements.

These meetings a0 reaffirmed the ditinction most people made between ‘ serious
crimes and ‘less serious matters, and the related demands for justice, aswell asthe
importance of integrating existing local dispute resolution mechanisms into the work
of the Commission.* Many of these suggestions were subsequently adopted and
integrated into the legidation, and subsequent operationa plans.

The consultation process continued throughout the drafting phases and beyond. Given
the sengitivities associated with the issues under discussion, it would have been idedl
to expand this process further to allow for further debate, and a number of
organisations and individuas urged that this be done. There was, however,

cons derable pressure to make progress, especidly in the context of the ongoing
refugee ‘crigs, and the uncertainties regarding the duration of UNTAET’s mandate.

At thistime, many thousands of refugees, and militia members, including many who
had played alargely peripherd role in the violence remained in West Timor. The

13| ooking Both Ways: Models for Justicein East Timor, Dr. David Mearns, Australian Legal

Resources Internationa, November 2002, p.35

4 qymmary of issues raised during the consultations on the Commission for Reception, Truth and
Reconciliation’, gppendix to‘ Update on the Establishment of the Commission for Reception, Truth and
Recondciliation’, Steering Committee for the Commission and Human Rights Unit, UNTAET, 12 March
2001
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Timor Leste political leadership wanted these people back, and the proposed
Commission provided amechanism to facilitate this, and & the same time incorporate
some measure of accountability. During 2001 and 2002, before the Commission
became operational, many more refugees returned, sill leaving behind thousands,
including a*hard core of individuas and families, reluctant to return and uncertain of
what welcomethey might receiveif they did so®

Dreft legidation was findised at the end of January 2001, and following further
consultations, and detailed discussion between the Steering Committee and
Legidation Committee, the Cabinet passed the legidation on 28 February 2001. The
draft Regulation was subsequently forwarded to the CNRT’ s Nationa Council who
ratified it before passing it onto the UN’s Trangtional Adminigtrator, Sergio Vieirade
Mélo, for promulgation on 13 July 2001, as Regulation Number 2001/10.

The Regulation provided condderable detail regarding the Community Reconciliation
Procedures, ingtitutiond arrangements and respongibilities. These included:

Requirementsfor initiating a CRP,

Therole of the CRP Statements Committee and the Office of the Generd
Prosecutor;

Delegation of responghilities to Regiond functionaries,

Guiddinesfor the establishment of a CRP Pand;

Guiddines for facilitating a CRP Hearing and CRA,;

Regigtration and distribution of CRAS,

Sanctionsfor failing to comply with CRAS, and;

Conditions for immunity.

Following the officid promulgation of the legidation, an ‘Interim Office for the
Commission was established, once again involving UNTAET’ s human rights unit,
and representatives from Timor Leste' s civil society. Six months later, after a
participatory nomination process, seven national Commissioners were selected and
sworn into office, and the 30-month period of operations began.

The RDTL Congtitution subsequently affirmed the CAVR's obligations vis- & vis its
reconciliation (and other) objectives, and left open the door for possible parliamentary
amendments to the CAVR’ s competencies, mandate and objectives®

% According to the UNHCR, as of August 2003, 224, 576 refugees had repatriated to Timor Leste,
leaving behind approximately 28, 000 refugees (including about 9,800 families). Information provided

by the UNHCR at aworkshop for the preparation of the UN Consolidated Appeal 2004 in Kupang on
23 August 2003.

1° Section 162 of the RDTL Contitution is entitled “Reconciliation”.

Subsection 1: “It isincumbent upon the Commission for Reception, Truth and Reconciliation to
discharge functions conferred on it by UNTAET Regulation No. 2001/10".

Subsection 2: “The competencies, mandate and objectives of the Commission shdl be redefined by
Parliament whenever necessary”
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Programmatic targets

There was no way of predicting what level of ‘buy-in’ there would be to the
Community Reconciliation Process. Initid targets outlined in the CAVR's Strategic
Planning documents that were developed by the Interim Office team in late 2001,and
approved during the preparation and initiation phases during the first months of
operationsin 2002, set atarget of 1040 CRPs (an average of 80 from each of the 13
districts, or 16 from each of the 65 sub-digtricts).

At this stage, aff dlocations to CRP were limited to one staff member and one
Regiona Commissioner per didtrict. At firgt, it seemed that the Commission would
redly struggle to get deponents to make statements, and only a handful of hearings
were arranged by the end of the first phase of operations. The first phase was dso
somewhat delayed by the nationa office' s decision to schedule the first set of
hearings to ensure the participation of Nationd Commissioners.

In many respects, an understanding of the process only redly matured when people
witnessed the hearings first hand. As CRP visihility increased, so more people came
forward and requested an opportunity to submit gpplications. Thisimmediately
presented a problem, as the Strategic Plan necessitated that they move onto the next
ub-digrict. While this did happen, the teams were obliged to double back in arder to
take statements, and then subsequently run hearings in sub-digtricts they had aready
passed through. This became a concern in many digtricts, and was compounded as the
CAVR became increasingly visible with media coverage, and the effective utilization

of VCDsin the digtrict sociaisation process that was promoting the Commission’'s
work.

By the end of November 2002, 143 statements had been taken, and 50 deponents had
been *processed’ through hearings. By the end of January, atota of 203 staterentsad
been taken, of which 103 had been processed. At this stage, the problems associated
with the three- month timelines were raised at four regiona workshops convened by
the CRP nationa office. There was, however, no room to manoeuvre. The workshops
also resulted in a commitment to improve coordination between districts and the
nationd office, and to improve the recording of narratives a the hearings.

At the end of March 2003, the district teams had taken 319 CRP statements, and had
convened hearings involving 159 deponents. Although the digtrict teams were
processing cases with reative efficiency, given the operationd context, limited
resources and delays caused by weeks waiting for gpprova from the nationd office
and OGP, the backlog of cases to be processed through hearings was growing
exponentidly, and the teams were under pressure to move onto the next sub-digtrict.

As recognised by the UNDP s March 2003 assessment mission, the CAVR' s limited
cgpacity in relation to the fulfilling its CRP mandate was in part due to the success of
the processitsdlf, and the fact that ‘buy-in’ to the process has exceeded expectations

and interna capacity.
It was obvious though that the current resource component would not be able to
findiseits programme without additiona resources. The backlog was aso continuing
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to grow. At the end of May 2003, the CRP had taken 577 statements, and had run 51
CRP hearings across country involving 264 deponents. This left over 310 casesto be
heard. By the end of July, the backlog of cases to be heard had grown to 400, with
over 470 gpplications having been successfully dedlt with through hearings. At the
end of September, the CRP had passed their origind target of 1000 statements, but
had now over 500 cases to be arranged for hearings. At this Stage, additiona CRP
saff that had been recruited in July and August became more operationa and was
able to take some of the pressure off the CRP teams. During September four teams,
including the new recruits, were redeployed to other districtsto help them reach their
ub-digtrict targets. The Commission aso decided it could take no more statements
from the end of December, dlowing for the find three months (January to March
2004) to wrap up outstanding hearings.

By theend of December 2003, the cut-off date for receipt of applications, the CAVR
hed received 1510 gpplication, 50% more than the 1000 cases they had originaly
expected. Despite the new staff, however, the backlog had continued to grow, and by
early January 2004 there were almost 900 cases needing to be processed. Between
January and March 2004, 887 cases were processed in over 100 hearingsrunin dl
digtricts across the country. This meant that over haf the total number of cases and
hearings were prepared and run during the final three- month operationd period, in
comparison with 600 plus cases that had been dedlt with in the proceeding 15 months.

At one levd, this did demondrate the increased levels of productivity and cagpacity in
the various didtrict teams, epecidly astheir focus was exclusively on hearing
preparation and facilitation. At another level, the sheer number of casesto be dedlt
with during the final three months of operations raises concerns about the qudity of
what could be rediticaly offered in terms of preparation and facilitation. The district
teams had no options but to complete the hearings, which in many instance meant less
time for gppropriate preparations, and having to run hearings with large numbers of
deponents out of necessity and convenience, rather than being the most suitable
approach.

In the circumstances, it is a remarkable achievement that the teams have managed to
findise these hearings. It will, however, be necessary to scrutinise the quaity and
results of these processes carefully, given the context and constraints under which
they were ddlivered.
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Traditional justice and the Community Reconciliation
Process

This section provides a brief background to the mechanisms of traditiona justice and
conflict reslutio nin Timorese society. Thisisfollowed by an examination of the
rationae behind the incorporation of aspects of traditiond justice into the CAVR's
reconciliation process, as well as an assessment of the degree of success and
complications faced in achieving this

Traditional justice and conflict resolution in Timorese society

Customs and tradition, under the guardianship of traditiona leaders, known asLia
Nain, makair fukun and adat sirahave played an important role in the evolution of
customary law in Timor Leste. Traditional leaders are responsible for decision
making and determinations of right and wrong, good and bad, in community tribunals.
Decisons made in these courts are theoreticaly “based on both facts and principles
st by the ancestors of the group.” Asin other legd systems, previous decisons
provide some sort of ‘jurisprudence’ and are applicable in smilar future cases. In
Timor Leste, knowledge about customary belief and practiceis retained through ora
narrative, and the rules and norms governing socid status, behaviour, duties and
responsibilities remain generaly recognised and gppreciated amongst the population.
Indeed, “the activities of members of society ... are bound by these collective norms”
athough the authority to “pronounce these ‘norms’, uphold justice and execute
justice’ remain the responsibility of the traditional leaders, “who together congtitute
the council of customary law.”

Traditions and customsin Timor Leste, as elsewhere, are neither uniform nor satic,
with wide variance in practices, as well astheir roots and historicd trgjectory and
development. Although specific practices vary from place to place and have evolved
in responseto local aswell as externd factors, customary rules and norms have
provided the basis for relative order and structure amongst most communitiesin the
territory. Under the Portuguese, customary practices and law were not alowed to
function as part of the formd legd system, dthough in most (especidly rurd) aress
the Portuguese ruled indirectly through treditiond hierarchica political structures that
were subservient to the colonid administration.

The subsequent Indonesian authorities went further, seeking to eradicate Timor's
traditional infrastructure, replacing it wholesale with anew civil adminigtration. 1°
Despite these manipulations and assaults on Timor’s culture, its customs and

17 Although there is some contention about the most accurate terminology to describe community
dispute resolution systems and practices, this report uses the terms customary, traditional, community
and locd judtice interchangesbly.

'8 Soares, D daC.B, A Brief Overview of the Role of Customary Law in East Timor, paper presented at
asymposium on Eagt Timor, Indonesia and the Region organized and sponsored by the Universidade
Novade Lishoa, 2000, p.4

¥ opcit, pp.9-10
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traditional practices were able to survive, retaining considerable mord weight and
continued to influence and provide socid guidance for most Timorese.

During the Indonesian occupetion, traditiona courts remained in place, but only
insofar asthey were dlowed to ded with rdatively minor civil matters. More serious
matters were usurped by state courts, which were not regarded by many asa
legitimate way of resolving disputes. These courts remained inaccessble and dien, as
they did not involve traditiona leaders or the conflicting parties, they were not cost
effective or time efficient, and the did not result in * gppropriate’ sanctions or
incorporate the important notion of compensation. The courts were perceived as
benefiting primarily the wedlthy, and did littlein terms of resolving the disputes from
which the violations hed arisen.°

Throughout this period, dthough officia recognition and utilisation of traditional
structures was diminished, customary leaders and village el ders (or those deemed to
be s0 by the incumbent political authorities) retained consderable authority and
influence over village life in rdlaion to arange of civil and crimina maters. For

many, this became the preferred way of addressing disputes. To a certain extent this
also appears to be the case in the new post-independence dispensation. 2 In anumber
of areas, however, locd leadership a the hamlet and village level (as opposed to
customary or adat leaders) has been, and remains a contested arena®

Since 1975, dthough the power of customary leaders has been consistently chalenged
by various post-colonid politica developments, some argue that customary law hasin
fact become increasingly popular?® Indeed, tradition and customary practices have
accommodated and adapted to the political systems, structures and processes that have
accompanied them. In some areas customary and ‘political’ leadersiip have worked
well together, as complementary and mutualy reinforcing entities. Elsewhere,

relations have been less harmonious. In dl aress, leaders (politicd and traditiona) and
the accompanying relationship dynamics have had a consderable impact on loca
afairs and the way in which local conflicts and disputes have been addressed. This

has led to a spectrum of permutationsin the way in which disputes have been handled.
Indeed, it is argued by some commentators that it would be more accurate to talk “in
terms of ‘locd systems of judtice’ rather than *traditiond’ or even ‘ community’
systems.”?*

Since the end of Indonesia s occupation, there has been a considerable amount of
research on traditional processes and systems, especialy in reation to low best it
might be utilised and adapted to complement the development of a new crimina
justice system. Much of this research has focused on the role (actua and potentia) of
traditiond systems dedling with crimes and disputes that are not necessarily
consdered serious enough for court appearances. While there is widespread

2 op cit. pp.10-12

2L A national opinion poll of 1561 respondents, conducted by the International Republican Institute
(IRI) in November 2003 found that over 40% of respondents believed that village chiefs were the most
respected mediators for persona and property disputes.

% ooking Both Ways: Modelsfor Justicein East Timor, Dr. David Mearns, Australian Legal
Resources Internationa, November 2002, p.34

% Soares, D daC.B, A Brief Overview of the Role of Customary Law in Eagt Timor, p.13

| ooking Both Ways: Models for Justicein East Timor, Dr. David Mearns, Australian Legal
Resources International, November 2002, p.31
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agreement on the potentia and probable utility of these systems, thereisaso
widespread agreement that more information and research is required.

Despite such influences and variances, there are certain apparent commonditiesin
terms of underlying principles of judtice adhered to, namely reciprocity and fair
compensation, aswell as particular stages and components of the dispute resolution
processes employed. Various levels of dispute resolution are utilised, a a household,
neighbourhood (aldeia), village (suco) and sub-didrict leve. If aparticular problem
cannot be resolved at one leve, thisisreferred to the next level. If matters cannot be
resolved a a household level, the neighbourhood and village chiefs may convene a
meseting of village dders, induding adat leaders, and particular emphasisis given to
the legitimacy of callective decison-making, and trying where possible to resolve
problems extra-judicidly & thelocd levd.

Recent research confirms that the vast mgjority of the country’ s population support
traditiona / local community justice and conflict resolution practices. “Many

Timorese regard the authority of thechefe do suco or liurai and the traditiona adat
process as interrdated”, and dthough many bdieve the formd legd sysemis
generdly more gppropriate for dedling with “serious’ issues, this system is perceived
to be “lessfair, less accessble, more complex, and a greater financid risk” than
traditional processes.?® Support for local dispute resolution does vary, and tend to be
stronger amongst rural communities. It should be remembered that despite the
continuing rurak urban drift, most people, as many as 70% of the population, continue
to live outsde the mgor towns, often in rdaively remote villages and hamlets.

Tradition and reconciliation

Although contemporary interpretations of reconciliation are relatively new for East
Timorese, and have focused largely on leadership-related initiatives in the pre and
post popular consultation period, notions of reconciliation are familiar and widely
supported amongst the generd population, and are often understood to involve an
gpology and forgivenessin order to achieve peaceful coexistence?®

“East Timorese see reconciliation or, what is termed locally, nahe biti (lit. sretching,
lying or rolling the ma) as embracing not only the notion of meeting, discussion, and
agreement in order to reach a consensus among the opposing factions ... The concefx,
nahe biti can befound in dmos al ethno-linguistic groupsin East Timor. Definition
and approaches in its application aso vary from one place to another. Nevertheless,
there are common ways of defining this ingtitution when it comes to implementation
particularly in the eve of contemporary grassroots reconciliation in East Timor.”

Reconciliation in this context gill promotes notions of accountability, but “to the East
Timorese, nahe biti isonly part of agrand process that aimsto link the past ard the
future, bringing society into an ultimate state of socia stability where pesce,
tranquiillity and honesty prevail. Thus, unlike reconciliation in the contemporary

% Asa Foundati on, ‘Law and Judticein Eagt Timor — A Survey of Citizen Awareness and Attitudes
Regarding Law and Justice in East Timor’ — executive summary, February 2004.
% Asia Foundation, ‘ Law and Justicein East Timor — A Survey of Citizen Awareness and Attitudes
Regarding Law and Justicein East Timor’ — executive summary, February 2004.
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sense, nahe biti isan evolving process, which seeksto achieve astable socia order in
the society asits ultimate god. In this, the academic concept of justice is only one
option that can be pursued outside the broad concept — but without minimising the
essence — of nahe biti.” %

Notions of reconciliation therefore lie at the heart of customary law and practicein
Timor, and embrace loca concepts of judtice, in terms of accountability, reciprocity
and compensation.

Locd reconciliation and dispute resolution practices rely heavily on the centrd
involvement of both traditional and locd palitica leadership, who facilitate the
reaching of consensus between conflicting parties. The process of nahe biti bootis,
however, only amechanism to achieve certain ends, and not the end of the process
itself. * Stretching the mat’ can result in agreements with the purpose of facilitating
peace and ability, but this requires ongoing commitment to the agreement from all
parties.

Implicitly, this understanding of reconciliation recognises that the god's of

reconciliation go beyond the event of nahe biti boot. Nevertheless, thisevent is
critica to the process, asit amsto acknowledge and rectify, or hedl, past mistakes,
and to secure consensus about these issues. Nahe biti boot does not guarantee that
agreement can be reached, that disagreements can be reconciled, but does suggest that
differences can be mended. Agreeing to come together to discuss these matters and to
seek resolution is an important first step as it provides some foundation for building
further consensus. The process aso emphasises the importance of preparation,
building trust and confidence between protagonists

Using the visud metgphor of the mat, and “bound by good intention and the spirit to
come together, partiesin a nahe biti meet and seek to weave or plait acompromise.” 2
Implicitly therefore, nahe biti recognisesthat actively seeking agreement will often
necesstate compromise in order to bring differing and conflicting viewpoints

together. “This process emphasises a number of aspects. These include the
willingnessto come together, the willingness to accept culpability, the willingness to
reach consensus with one's adversaries and the willingness to agree to disagreein

order to maintain a stable social order.”?

Political transition, the CAVR and traditional justice

Amongs the myriad of chalenges facing the newly liberated Timor Leste was the
fundamental question of how to ddliver judtice, resolve conflict and facilitate
reconciliation, in a context of widespread (past) violations and fractured communities,
but in the absence of adequate resources and capacity to ensure formal judicia
remedies. Many of the people who had returned to Timor Leste from refugee camps
in thewest of theidand, were known or believed to have been involved in the

2z Soares, Dionisio daC. Babo, Nahe Biti: The Philosophy and Process of Grassroots Reconciliation
ggnd Justice) in East Timor, 2002, pp.1-2

opcit, p.16
P opcit, p.13
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violence and intimidation that accompanied militia activities during 1999. Divisons

in some communities also related to internd Timorese political dynamics, dating back
to the mid to late 1970s, as well as around issues of complicity and collusion with the
Indonesian security gpparatus. Without massive investment and sustained
commitment to developing capacity, accessibility and legitimacy in relation to the
crimina justice system, there is widespread consensus that the formal justice system
will have only limited reach, both in terms of addressing past aswell as contemporary
violations.

Most people in Timor-Leste have no experience of afunctiond crimind justice
system with necessary checks and balances. What denotes justice and accountability
in terms of aforma (essentially Western) system does not necessarily accord with
people who may see such processes aslargdly dien, culturdly irrdlevant and socidly
unenforceable. In Timor Leste, for example, for many peoplejudticeisnot Smply
about punishment, but also about issues of confession, contrition and compensation.
“Whenever harm has been done to another, adebt is created that must be settled if the
matter isto be finalised and reconciliation (or a least the resumption of norma socia
rdations) isto take place” *° Such circumstances therefore present Timor-Lestewith
further chdlengesin terms of how to meaningfully and senditively address issues of
justice and conflict resolution regarding both past conflict and present redlities.

Despite cogent reasons for introducing systems and practices thet reflect (or intend to
reflect) development and progress on arange of fronts including the justice sector,
researchers (amongst others) have highlighted the potentia dangers of imposing new
systems that do not adequately take into account loca practices and values, and have
warned of the inherent risks associated with devaluing culturd and socid systems
amongst rura communities, which make up the bulk of Timor Leste's population.®

Conflict and injustice is experienced “as a persond and highly localised phenomena,

no matter how systemic or common they may appear from the outside.”*? As such, the
importance of utilising responses that accord with lived redlities becomes gpparent.
What condtitutes|ocal, traditiona ard / or community gpproaches to justice and
conflict resolution in Timor Leste, and how these might be utilised as an integra
component of the country’s crimind justice system, has increasingly become a focus

of academic and nongovernmentd initiatives. Despite important progress, however,
understanding ‘whet is', and how this might be utilised in terms of ‘adminigtering
justice or resolving conflict’ remains very much a‘work in progress .

Although there was no specific roadmap in terms of what aspects of local /
community justice and conflict resolution practices might be utilised for deding with
aspects of the past conflict, the importance of accessing and utilisng arange of
traditional dispute resolution structures and procedures was recognised during the
conceptudisation and planning phases of the CAVR.

It was recognised that accountability concerns and reconciliation needs at the
community level could only be meaningfully addressed through a process of reception

30Looking Both Ways Models for Justicein East Timor, Dr. David Mearns, Australian Legal
Resources International, November 2002, p.43

3 op cit, pp5-6

% opcit, p.7

28



and reintegration, and that these were best achieved with the assistance of processes
that were familiar, and above dl, legitimate for most ordinary Timorese.

Between 2000 and 2002, before the CAV R became operationa, a number of loca
reconciliation initiatives were ingigated & village and sub-didrict levelsinvolving a
number of communitiesin severd didricts in the western half and border aress of
East Timor and corresponding communities remaining in the refugee campsin
Indonesian West Timor. These processes involved various stages of negotiation and
agreement, culminating in customary ceremonies “to receive and accept refugeesinto
their societies in which both sides agree to mend their differences and establish peace
and order.”®

Although these ceremonies varied according to the gpplicable loca customs and
prectices, the centrality of nahe biti and associated practices and principles were
evident. Theseinclude confession and details of the guiilty parties involvement in the
past conflicts, an acceptance of the currert palitical conditions, and the renunciation
of violence and the use of violence. Many of these processes dso involved dements
of appeasement from returnees, asthey ‘lowered’ themselves before their
communities, demonstrating humility, contrition and confesson. In addition, having
reached consensus, these processes are validated by ritual ceremoniesthat effectively
legitimise what are agreed, and bind the parties to the agreement. In most instances,
these processes have ded only with relatively minor crimes, but nevertheless have
been rdaively successful in terms of facilitating reception and reintegration.

Locd, community systems were therefore understood to have key advantages for any
kind of officid process, in terms of accessihility, vishility, and the fact that they were
participatory, expeditious, relatively cost- effective and, perhaps most importantly,
sengtiveto locd contexts. All of these factors would contribute to enhancing the
legitimecy of the process amongst local communities. These processes dlow for the
public acknowledgement of wrongdoing, and public acceptance of reconciliation,
which are both regarded as extremey important. Whilst certainly not full proof, loca
systems are known to have had positive results.

Indeed the Commission’s CRP represents the first concrete example of implementing
aprocess that spans aspects of both traditional and forma justice practices, in anew
format that accords with congtitutiona and human rights imperatives, and
incorporates awritten record of the process and content. Indeed, “ by superimposing
formal law on the traditional resolution mechanisms, the CRP takes advantage of the
community members strong reverence for traditiond justice, while excluding traits
that are not yet consistent with gender senstivities or (other) human rights
(considerations).”®

As mentioned above, traditiona and culturad practices are not uniform in Timor Leste.
Some areas, such as Oecusse, have an apparently much stronger adherence to adat
processes that other digtricts, dthough the influence of traditiond leeders and

B Soares, Dionisio daC. Babo, Nahe Biti: The Philosophy and Process of Grassroots Reconciliation
(and Judtice) in Eagt Timor, 2002, p.8

34op cit, pp.14-15

3531pp0l"[ to the Commission for Reception, Truth and Reconciliation, Annex 20 to UNDP Timor

L este Programme Package Document, June 2003, p.10



processes remains deep- seated in most aress, and the potential power and sanction of
the ancestors isinvoked and carries congderable weight across the territory. Although
thiswas primarily the casein rura areas, whereit is estimated as many as 80% of the
population live, traditiona beliefs, and to a certain extent, practices remain ‘dive and
well’ in Timor Leste' s urban areas. The urban areas, however, presented a series of
complex challenges both in terms of tradition and other CRP-related considerations.
The CAVR's gpproach to incorporating traditiond aspectsinto the Community
Reconciliaion Process therefore had to be flexible, effectively alowing different
district teams to adapt processes to incorporate different traditiona practices.

The pros and cons of incorporating tradition into the Community
Reconciliation Process

Has the CAVR experiment been successful in terms of incorporating aspects of
traditiond justice, into the reconciliation process? Are the Community Reconciliation
Agreements that have been brokered by the panels set up by the CAVR just and
culturally appropriate? To what extent do they reflect the norms and practices of
‘community justice’ in terms of fundamentd principles of reciprocity and fair
compensation? To what extent do the host communities regard these negotiated
agreements as satisfactory and / or legitimate? How important have the traditional
aspects of the process been in this regard? Has the CRP sincorporation of traditiona
aspects adequatdly taken into account and respected ‘ persond rights, liberties and
guarantees’ as st out in Title Two of the RDTL Condtitution?

These and related questions about the impact and import of the CAVR’s Community
Reconciliation Process, and the inherent complexities vis- & vis the incorporation of
traditional aspects are likely to be the subject of considerable debate and possible
disagreement in the coming months and years. In many respectsit is not possible to
answer these questions, because it is premature to do so, and because the empirical
evidence has not yet been collected. Despite this, we can draw some preliminary
conclusons.

Theincorporation of tradition and custom into the CRP iswidely regarded as a both
necessary and useful. The involvement of traditional leaders endorses both the process
and its outcome, and without it, many are convinced the vdidity of the process would
have been undermined.

Securing the active support of treaditional |eaders wasoften difficult and frequently
complex, asthe CAVR needed to develop aclear overview of practices and
practitionersin each of the areas that they operated within, aswell as‘sdl’ them a
process that was in some core respects completely innovative and dien. In severd
aress there was consderable scepticism from traditiond leaders about engaging in a
process that addressed contemporary politica issues, which many considered outside
of their purview. Some leaders had to be persuaded about the importance of
traditiond involvement, and at the same time demongtrating that the CRP Panels
were, in the words of one regiond commissioner, “not usurping their function, or
messing with something that was sacred”.
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Even though the CRP utilises aspects of tradition in certain parts of the process and
srongly relies on the cultural imperdtives of truth telling, the overal processis
essentidly innovative, in that it utilises a pand of community leaders and
representatives who seek to facilitate areconciliaion agreement between deponents
and their victims, and / or the wider community. Although traditiond leedersare
frequently included in the CRA aspect, their involvement is largely utilised to endorse
the process and sed these facilitated agreements, and as such bring an essentiad
additiond levd of gravitas to the proceedings. The incluson of this aspect in the
process has been a central draw-card in terms of enhancing itslegitimacy. Conversdly,
traditional dispute resolution practice has dmost certainly been enhanced in terms of
its potentia role within the contemporary justice sector.

Although the CRP is prohibited with dedling with * serious crimes’, such as murder,
torture or sexua offences®, if agreed to by the General Prosecutor on a case- by-case-
bass, it has ‘jurisdiction’ to ded with crimes, such as theft, arson and assault, that
might ordinarily be dealt with by the courts. In many instances, these matters are
certainly ‘serious, certainly in relation to the rdaive impact on the livesof the

victims, many of who have logt everything. Relative to the broad scope of violations
vigited on many communitiesin Timor Leste, however, most of these crimes might

well be described as *less serious .

Quite clearly, however, certain cases have been processed that might not have been
originaly intended for the CRP. Although research into traditiona conflict resolution
practices has largely focused on how systems dedl with less serious crimes, a number
of interviewees point out that in many aress traditiond systems havein the past dedlt
with such matters, and could well be adapted to do so again. It remainsto be seen
whether this option might be explored in relaion to the plethora of serious crimes
cases that are unlikely to be addressed by the Office of the Generd Prosecutor.

Community Reconciliation Agreements — striking a balance between
unfair punishment and impunity?

Some earlier research raised concerns about the inconsistency of the outcomes of
local digpute resolution processes within the various districts, aswell as between
them.®” In some respectsit was evident that decision making could be arbitrary,
discriminatory and / or subject to manipulation. During the conceptuaisation and
drafting phase of the CAVR's founding legidation, there was consderable concern
that panels might facilitate reconciliation agreements that were harsh and potentialy
‘unfair’ to the deponents. In the pagt, traditiona justice practices are known (at times)
to have ingtituted harsh physicd (i.e. killing, physical beatings), and socid sanctions
(i.e. ogtracism, denid of rights) that violate human rights standards and norms. In
particular, processes and outcomes were more often than not insengtive to the plight
of women, and tended to reinforce inequitable gender relations.

% Directive on Serious Crimes No. 2002/09 —on amending the criteria for determining whether offence
gis) appropriately dealt with in a Community Reconciliation Process, 18 May 2002

7 Looking Both Ways: Models for Justicein East Timor, Dr. David Mearns, Australian Legal
Resources Internationa, November 2002, p.40
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Locd and customary dispute resolution requires the victim' s concurrence with the
types of compensation provided, and if the perpetrator fails to comply with the
agreement, that his or her family may take over responghility for this®® The CRAs
were intended to facilitate individua acts of reconciliation, which may have ahost of
meaningful consequences for the deponents families, but does not ‘legdly’ hold them
responsible. Nevertheless, “in the cosmology of the East Timorese, honouring the
tradition of ‘exchange’ is essentia in one's life.”* Consequently, families may be
obliged to play thisrole, even if not legdly obliged to do so. In addition, the CRAs
were dso intended to facilitate reconciliation between individua deponents and the
broader community. Obvioudy, this did not involve multiple individud acts, but
required symbolic gestures from the deponents to the community. In such cases, the
CRAswere brokered between the panels — as representatives of the community,
deponents and in many instances the traditiond leaders present.

There were dso concerns about victim'’ s rights, whether the process would be fair to
them, and whether or not they would be under undue pressure to comply with
‘recommendations and ‘guiddines’ laid down by the panel. Ordinarily, tradition did
not require the victims' direct role in decison making, athough it did require their
acquiescence with the decision. If traditional leaders supported what panels suggested,
even if this gppeared unreasonable, this would in many instances inevitably

manoeuvre victims towards resolution.

Whether or not the process and the influences within it are fair in terms of crimind
justice procedure and outcomes is certainly moot. Although it may well be shownin
many instances that they are not, “the abstract notion of justice and the concept of
equdity before the law are principles that do not fit with the experience of apeople
who have never lived in a democratic society.”®© Nevertheless, these are concepts that
have certainly gained currency in Timor Leste and will continue to do so, even if

direct experience of thisremains, for the time being, limited and / or nonexistent.

It was therefore essentid for the CAVR's process to ensure that consistency and
baance were retained a dl times. At the same time, the CRP sought to maintain the
core principles of reciprocity and compensation, as had been recognised during the
conception and drafting processes. Ensuring the incorporation of these aspects, as
well asthe necessary balance between victims' rights and expectations, and
meaningful sanctions againgt perpetrators was inevitably contentious terrain.

38 Soares, D daC.B, A Brief Overview of the Role of Customary Law in East Timor, p.11
39opcit. p.12

“%) ooking Both Ways: Models for Juticein East Timor, Dr. David Mearns, Australian Legal
Resources Internationa, November 2002, p.49
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The Community Reconciliation Process, the Office of
the General Prosecutor and the Serious Crimes Unit.

This section of the report examines the rel ationship between the CRP national
divison, the Office of the Genera Prosecutor (OGP) and the Serious Crimes Unit
(SCU). Aswe have heard, the CRP was established to ded with reatively minor
crimesin the context of past political conflicts between 1974 and 1999. In terms of
sanction for crimina violations during this period, the UNTAET established an OGP
and SCU, led by a Generd Prosecutor and Deputy General Prosecutor respectively,
with exdusive authority to investigate and prosecute serious crime as respectively
defined in Section 14 of UNTAET Regulation No 2000/16 and Sections 1 and 2 of
UNTAET Regulation No. 2000/15.

Although there remains some contention regarding the specifics of jurisdictions
(complementary or otherwise), roles and responsibilities between these two offices,
the CAVR' s founding legidation unambiguoudy stipulates that the prosecutoria
authority of the Generd and Deputy Genera Prosecutor (who isin charge of the
Serious Crimes Unit) remains paramount in matters relating to the CRP.*

Indeed, the Regulation requires the CAVR to submit al applications by persons
wishing to proceed through a CRP, aong with acopy of the CRP Statement
Committee assessment®?, to the OGP. The OGP then had 14 days, (and provision to
request for an additional 14 days) in which to decide whether they will exercise their
“exclusive’ prosecutorid jurisdiction, or will give the CAVR permission for aCRP to
go ahead. Whatever decision is taken is sent to the CRP's Statements Committee

Having been given permission to proceed, the CAVR's nationd office is authorized to
delegate the function of facilitating a CRP to responsible Regiond Commissonersin
one or more digtrict or region (depending on the nature of the case.). Once del egated,
the OGP s authority to ingtitute crimina proceedings is stayed subject to compliance
with the CRP hearing procedures* The Regulation provides consderable detail on
what is required from a CRP hearing: empowering the presiding panel to adjourn
hearings in certain circumstances and refer statements back to the OGP; enjoining the
panel to make arecord of any disclosure of information relating to serious crimes and
referring this information to the OGP and suspending the hearings®®

The Regulation provides considerable detail in relation to cases that have been
adjourned by a CRP pand. Once informed of the adjournment and the reasonsfor it,
the OGP is obliged to “promptly determine whether it concursin the determination of
the CRP Pandl that thereis evidence of aserious criminal offence and shdl notify the
Commission of its determination.” If the OGP concurs, the hearing is officidly

“! Section 22.2, UNTAET Regulation 2001/10

“2 For more detail on the CRP Statement Committee, please see * Section 4 — Implementing the
Community Reconciliation Process’

“3 Section 24.5— 24.8, UNTAET Regulation 2001/10

“ Section 25, UNTAET Regulation 2001/10

“ Section 27.4— 27.5, UNTAET Regulation 2001/10
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discontinued. If the OGP disagrees, or does not respond within 14 days of being
informed of the adjournment, the Commission could, “where it consdersit
appropriate’, continue with the hearing. *

CRP panels are a'so empowered to refer cases back to the OGP in instances where
deponents have refused to undertake the act of reconciliation recommended by the
CRP pand.* This reaffirms the notion of the crimina justice systems responsibility
for cases and issues that could not be resolved through the CRP.

The Regulation aso importantly provides for sanctionsin relation to caseswhere
deponents have agreed to reconciliation agreements, but who have then subsequently
reneged on these agreement. In such cases, the OGP should aso be informed of the
falure to comply. If prosecuted, a conviction carries a possible sentence of one year
of imprisonment and afine of US$3, 0008

The CAVR therefore had severa points of interaction with the OGP, both in terms of
their generd relationship, and primarily with regards to technicdities of processing
CRP gpplications, including provisons for non-compliance, or if processes need to be
adjourned and discontinued.

In June 2002, severd months after the establishment of the Commission, but before
the start of field operations, the CAVR and OGP signed a Memorandum of
Understanding (MOU) that sought to “clearly define the working relationship between
the two indtitutions during the course of the CAVR’s mandate’, thereby affirming the
OGP s “exclusve prosecutorid authority”, aswell as both inditutions legal
obligations “with respect to the exchange of information and exercise of jurisdiction
over certain matters by (the) OGP.” The MOU was “intended to assist in ensuring a
mutually beneficia and efficient rdationship” 4

Although the issue of confidentidlity, rdating to information disclosed to the CAVR,
and the Commission’ s subsequent respongbilitiesto disclose thisto the OGP, remain
contentious and not conclusively resolved™, the CAVR’s obligations with respect to
CRP disclosuresis very clear, asdl (relevant) information received through the CRP
process would (in theory) be passed onto the OGP.

The CRP Statements Committee, who determined whether, in their opinion, a
statement should or should not proceed to a hearing, made an initid assessment of

6 Section 27.6, UNTAET Regulation No. 2001/10.

47 Section 27.9, UNTAET Regulation No. 2001/10

“8 Section 30, UNTAET Regulation No. 2001/10

“9“Memorandum of Understanding Between the Office of the General Prosecutor (OGP) and the
Commission for Reception, Truth and Reconciliation (CAVR) Regarding the Working relationship and
Exchange of Information between the Two Indtitutions', signed by L onguinhos Monteiro, the
Prosecutor General, and Aniceto Gutters Lopes, Chairperson of the Commission for Reception, Truth
and Recondiliation, on 4 June 2002,

% Section 44.2 of UNTAET Regulation No. 2001/10 states rather ambiguously that the CAVR can
receive information confidentialy, and is not compelled to release this information, unless requested to
do so0 by the OGP. It is not clear whether the CAVR is compelled to inform the OGP about information
received, or whether the OGP can smply make agenerd request for information compelling specific
disclosures. A lack of clarity relating to this matter may well have inhibited potential witnesses from
making disclosuresiif there was no guarantee regarding the confidentiaity of disclosures.
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CRP applications. The Committee' s recommendetion of (8) suitable, (b) unsuitable, or
(c) suitable with reservations, was subsequently referred to the OGP. In dl cases
where serious crimes are referred to in the statement, the Statement Committee
proposes “unsuitable’ or “suitable with reservations’ in terms of ther

recommendation on proceeding.

The responsbility of determining whether or not the OGP wanted to exerciseits
jurisdiction was delegated by the OGP to the SCU. Although the SCU was not
provided with supplementary resources to ded with these additiona responsibilities,
it was in astronger position to process these applications, and had a clearer overview
of the serious crimes cases from (primarily) the 1999 period. As such, it was
theoretically in a better position to determine whether such cases should or should not
proceed through a CRP.

CRP gpplications and summaries were written in Bahasa Indonesian or Tetum, and
needed to be trandated for the international prosecutors based at the SCU. The
trandators focused on the summaries, and would generaly only be asked to trandate
full gatements if there was some indication that substantive reference was being made
to aserious crime. The SCU is divided into four teams working on the basis of
regiona jurisdiction, and CRP cases were allocated to prosecutors on the basis of
where the offences occurred. This meant that some prosecutors had more cases to
attend to than others.

In generd, though, the summaries were rdatively short, and did not present a massive
professond chalenge. N everthdess, trandators and prosecutors had to do this work
over and above their core SCU responsbilities, and without additional resources. It is
therefore noteworthy that thet they managed to ensure areletively cons stent
turnaround of the applicatiors.

The MOU agreed that the statutory 14 days for determining whether a case could
proceed, would only “commence from the date of the receipt of the relevant document
by the OGP in English, being the officia working language of the Serious Crimes

Unit within the OGP.” % Although this was an understandable practical consideration,
it contributed to further delaysin the overall process, and consequently additiond
pressures for the CRP teams in relation to their three- month sub-didtrict strategic plan
deadlines.

Initidly the SCU prosecutors gppeared to act with consderable caution, refusing
permission to proceed in a number of cases, not necessarily because the applicant, or
details referred to, were actudly under investigation, but aso on the basis that they
could be. In totd, by January 2004, the OGP had exercised their jurisdiction in 64
Cases.

Such matters, however, do not always appear to have been dedlt with consgtently, and
there are saverd incidences where permission was given for hearings to proceed,
despite clear linkages to serious crimes. In one of the last cases dedlt with by the
Oecusse digtrict team, for example, two CRP gpplicants who admitted to involvement
in the notorious September 1999 Passabe massacre, were alowed to participate in the

5L Memorandum of Understanding, Section 10



hearing (along with 54 other deponents) in relation to their involvement in less serious
related crimes. When the deponent”s involvement in the serious crime was raised,
instead of stopping the hearing (as had happened in other hearings — in accordance
with the regulation), the hearing proceed, but only after the team has explained to the
community and those gathered that the CRA can only relate to the less serious
maiters, and that the serious crimes remained under the jurisdiction of the courts.

In another case from Ermera, the CRP received permission to proceed with a matter
linked to akilling from 1976. Although the SCU gave permission for this metter to
proceed, the CAVR stopped the hearing and referred the matter back to the OGP. The
SCU subsequently wrote aletter to the CAVR explaining that it had no jurisdiction to
make decisons on pre-99 cases (which it is estimated make up about 10% of the totd
number of cases), advisng that the CAVR must decide whether it wishes to proceed.
If the SCU was unwilling to exercise jurisdiction on pre-99 cases, it is not clear why
such matters were not referred to the OGP, which theoreticaly has overall jurisdiction
for this period. Matters of jurisdiction were not dtogether straightforward, especidly
in relaion to determining what laws were goplicable. Indonesian law, for example,

has an 18- year statute of limitation on murder cases, and despitethe UNTAET
Regulation that Indonesian law applied except in cases where it violated human rights
principles recent Timorese court rulings have | eft a consderable amount of confusion
asto precisdly which laws apply.

In order to facilitate some clarity in this regard, the SCU and CRP agreed during a
meeting convened in early 2003 that they would not alow ary personsto proceed
with a CRP if they admitted to murder, rgpe and assault with intention to cause
grievous bodily harm (covering definitions for torture). Cases in which gpplicants
might be associated with * serious crimes, including matters where gppicants
mentioned that they had participated in operations to hunt down Fretelin in the late
1970s and early 1980s, having previoudy been refused, were subsequently alowed to
proceed, under the provision that proceedings would be hdted if their was evidence of
direct involvement in the commission of a serious crime. In anumber of these cases,
the CAVR were able to reach an gppropriate and satisfactory conclusion in some of
these matters, although some others were adjourned for referral back to the OGP.

In some respects, the May 2002 amendment to point four of Schedule 1 of the
Regulation, which amended the criteriafor determining whether an offence would be
gopropriately dedt with by a CRP, technicaly alowed the CRP to ded with serious
crimes. By deeting the words, "'In no circumstances shdl a serious criminal offence
be dedt with" and subgtituting the words, "In principle, serious criminal offences, in
particular, murder, torture and sexud offences, shal not be dedt with", this
amendment theoretically opened the door to alowing certain serious crimes to be
addressed by a CRP.

Despite these apparent anomalies, it isimportant to remember that the processing of
gpplications from receipt to finalization of reconciliation agreements had a number of
checks and balances to ensure that that the violations concerned are appropriate for
the CRP, and that serious crimes concerns remained within the purview of the OGP.
Nevertheess, amore detailed overview of how the CRP and OGP dedlt with serious
aimes and the apparent incons stencies that have arisen therein will have to be
examined, to determine what can and should be done to address them.
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The SCU began receiving the first gpplicationsin October 2002, and during the first
few months received between 20 and 30 gpplications per month. These were
submitted on ardatively ad hoc basis, having been through the Statement Committee
process. During 2003 the volume of applications steadily increased, reaching a pesk
of over 100 per month. Towards the end of 2003 thisincreased further with the fina
‘rush’ of applications. During the first three weeks of January 2004, the SCU received
over 200 new applications for processing.

For most of the operationa period, and despite the unavoidable delaysin finalising
status determination, the relationship between the CRP and SCU was effective and
relaively efficient, working to al intents and purposes within the spirit of cooperation
outlined in the MOU. The delays in the determination process came to a heed,
however, in January and early February 2004, asthe CAVR had expected statements
submitted in December to be processed by mid January. They needed authorisation as
quickly as possible, asthey had literally hundreds of cases to process, and less than 12
weeks to organise and run the hearings. The CRP statements were sent to the SCU in
December, when many staff and interpreters were on leave, and it took longer for
these statements to be trandated and processed, creating additiona pressure for the
digtrict teams and nationd CRP division.

In response to Section 27.2 of the Regulation, which alowed digtrict teamsto
determine their own hearing procedures, at most CRP hearings, an explanation and
detail of the relationship between the OGP and CAVR had been included as part of
the proceedings. In many indancesthisis st out in some detall, with: aforma
reading out of status determination of the case (i.e. that it does not involve a serious
crime); and that cases can be referred to the OGP in instances of refusalsto disclose,
or if detail of serious crimes arise during the hearings, and if deponents refuse to
accept CRAS, or if the deponents do not comply with CRAs. This detail and
information affirms the overriding authority of the OGP, raises the prospects of
sanction, and contributes agenerd level of gravitasto the overall proceedings.

In anumber of cases, hearings have been discontinued where panels have been
presented with information relating to serious crimes, and cases have been referred
back to the OGP. In some ingtances, the panels have continued with the aspects of
hearings that deal with ‘less serious crimes, and put aside the more serious metters
for referrd to the OGP. This digtinction, while perhaps legdly defensible, has
potentialy negative ramifications in communities that are expected to bdieve that the
‘serious aspects that have been disclosed will be dedlt with by another forum. While
this might be accepted in the interim, as with those cases that the OGP refused to let
proceed from the onset, the crimind justice system and CAVR' s reputation will be
damaged if no further action istaken.

Cases have d so been referred back in matters where a Community Reconciliation
Agreement could not be concluded. In other instances, new information has been
disclosed relating to witnessng — as opposed to participating in — serious crime.
Although the CAVR publicly reports (i.e. in the CAVR Updates) that these cases and
the detail collected have been referred to the OGP, the redlity isthat they have not, as
the rlevant information is noted and forwarded to the nationa CRP Division. At the
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time of writing, thisinformation has not been forwarded to the OGP, dthough itisin
the process of being collated for submission.

As can be seen, there is a congderable amount of ‘unfinished business' of ‘serious
crimes relating to ‘ pending cases' and cases that have been adjourned or not
concluded, ether because of information about serious crimes arisSing, or because a
reconciliation agreement could not be brokered. It remains to be seen whether the
promise of the OGP sanction for serious crimes, as inferred in the Regulation will be
brought into effect. A failure to do so will exacerbate concerns raised about the
‘justice gap’ where certain categories of people admitting to serious crimes might face
no justice a al from ether the CRP or the SCU / OGP, might become aredlity.

Thewriter is not aware of any forma decision being taken by the CAVR or the OGP
in relation to discontinuing or resuming hearings that have been adjourned. It appears
that, dthough the interna process of compiling and collating the relevant information
has been ongoing, detail relating to many of these matters have not been submitted to
the OGP as tipulated in the Regulation. Consequently, what might supposedly be a
de jure“suspenson’ of the hearing, isin fact a de facto terminetion. There have also
been severd cases where deponents have refused to accept CRP Pandl
recommendations on prospective agreements. It is unckar how many, if any, of these
matters have been referred to the OGP.

In terms of non compliance with CRAS, a the time of writing, there had only been

one reported case. The deponent, a serving police officer, has been visited by the CRP
team, but refuses to comply with his origind agreement. A forma notification by the
CRPto the OGP is pending.

As can be seen, there is a congiderable amount of ‘unfinished” business rdating to
approximately 120 cases, about 8% of the total number of statements received.
The Generd Prosecutor has indicated awillingness to investigate and pursue these
matters and to investigate and prosecute them where possible, but saysthat it would
be unredidtic to expect any progress in these matters without the provision of
additiona resources.

The CRP has been ardatively effective and efficient prototype in terms of formally
linking community dispute resolution / reconciliation practices and the crimind

justice system, and has laid the groundwork for further developments in terms of
employing dternative dispute resolution remedies to ded with contemporary conflict
and violations, both civil and crimind. Such issues are at the heart of current didogue
and research by a number of interested parties. Registration of applications and
agreements creates an irrefutable record.

Thelink to the OGP in terms of oversight, and the potentid stick of prosecutions
added atone of gravity to proceedings, which undoubtedly enhanced respect for the
process and those facilitating it. Although the ‘unfinished business' of casesthat did
not proceed because the OGP deemed they involved ‘serious’ crimes, and those that
were referred back to the OGP, affect only alimited number of people (i.e. 120 cases)
in certain sub-districts and digtricts, if they are not addressed in terms of investigetion
and prosecution — and importantly, communications to the repective communities
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about what is happening and why — thereisavery red danger the benefits (and
potentia benefits) accrued from the CRP will be undermined and even log.

39



Implementing the Community Reconciliation Process

This section provides an account of the methodology of implementing the Community
Reconciliation Process, including; the operationd factorsinvolved in forming the
nationd programme, aswell as devel opments and refinements to the process that have
occurred during itsimplementation. The section will aso include an assessment of the
issues impacting on the standardization of the service provided across the different
digricts.

Although the overdl process of implementation required a sequenced gpproach in

terms of planning, preparation and implementation, in redity this did not dways

happen in distinct and consecutive steps, as processes and procedures were devel o ped,
refined and augmented through experience and in response to specific issues and

needs that arose.

Planning and preparation

Operational Planning

Operationd planning for dl the Divisions, including the CRP, was st out in aten-
phase Strategic Planthat covered CAVR operations from its establishment in

February 2002 to the handover of the *fina report’ in October 2004. Thiswas divided
into four main operaiona stages, namely () preparaion and programme initiation,

(b) peak field operations, (c) scaling down and findization of field operations, and (d)
report writing.

During the ‘ programme initiation’ phase (between April and July 2002), it was
envisaged that recruitment for district and regiond offices would be completed and
the nationd office would complete pilot projects and findize operationa
methodologies for the CRP, Truth Seeking and Victim Support Divisons, aswell as
begin the regiond and digtrict training programme. In addition, Digrict Teams were
expected to determine sub-digtrict priorities

During the ‘ peak operations stage, each digtrict team would focus on one sub-district
to provide an integrated package of services focusing on community outreach, truth
seeking statement-taking, CRP statement-taking, devel oping community profiles of
violations, victim hearings, and victim support. Between August 2002 and finishing in
March 2004, the teams would visit each of the 65 sub-districts and collect 1040
reconciliation statements.

Although the Regulations provided a framework of issues and procedural steps that
had to be addressed in the process, this was not a ‘roadmap for implementation’. The
Strategic Plan provided the broad framework of Divisiond targets and
respongbilities, but left the detail of how these would be practicaly fulfilled to each
line function. The embryonic CRP Divison now had to work out a workable means of
turning theory into redlity.
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Training

A consderable amount of relevant information and advice about how best to proceed
with the CRP had been gathered during the periods of the Steering Committeg, the
Interim Office and the CAVR's preparations’ stage.

The CAVR's* Training and Development Unit’, in conjunction with newly recruited
nationd CRP g&ff, were responsible for developing the training of new staff for
implementing the reconciliation process. Given the limited (rlevant) practical
experience of those involved, and acknowledging they were faced by many
imponderables and uncertainties, the training regimen opted for a flexible and
incremental approach, that alowed the teams to feed into the programme’s
development.

Staff recruitment was undertaken in two phases during June and July 2002, closdly
followed by various stages of training. The firgt training for CRP lasted for seven days
and involved ten new staff members and covered arange of generd CAVR issues,
including socidization and other basic CRP issues. Staff then went into various sub-
digrictsto ‘pilot’ the socidization aspects, and hold generd discussonswith
communities about the CRP. The next phase of training drew heavily on the feedback
from these consultations, which had highlighted serious concerns from staff about
whether it would even be possible to secure the co-operation of deponents for the
CRP. Considerable effort went into training staff to develop their strategic options and
tactical approaches towards target communities, which would necessarily have to
respond to specific contexts and circumstances.

Specific training on how to conduct a CRP Hearing was then provided to the 13 staff
and 13 Regiond Commissioners in mid- September. Given the centrd role played by
Regiond Commissionersin the preparation of participants, and the facilitation of the
hearings, more attention might have been directed towards the sharing of experiences
and lessons learnt, in order to consolidate the process, where possible.

In December 2002, Regiond and Nationa Commissioners gathered with regiona and
digtrict coordinators for anationa eva uation workshop to discuss conceptua and
practical chalenges facing the Commission in terms of developing its activities
amongst the communities.

In January 2003, the CRP staff conducted workshops in four regiond offices —
Oecusse, Mdiana, Alieu and Baucau — to evduate the ‘lessons learnt’ from the firgt
phase of operations. The teams were encouraged that the process was working, but
promised to work to improve coordination and ensure they recorded more narrative
detail at the hearings themsalves.>

%2 A considerable number of CRP heari ngs have been recorded, both visud and audio. The CRP
Division, with the assistance of the CAVR archivigt, should ensure it compiles afull inventory of what
has been captured.
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The results and recommendations of the internd March evaluation were distributed to
the district teams and incorporated into the generd training package being prepared
for the new staff recruited in July 2003. Thisincluded improved guiddines on
socidization techniques, the development of clear operationa steps and timelines.

The next training was provided in August 2003, primarily for the new staff recruited
with UNDP funding. Thetraining involved al nationd and CRP gtaff aswdl asdl
Regiond Commissionersinvolved in the CRPs. The training emphasized the
importance of resolving al known outstanding cases in sub-digtricts that had dready
been visited, and setting up hearings, and the potentid of dividing responshbilities
between the new and old gtaff. Although the response was not uniform, in redlity it
was not redligtic to expect young femae gaff to take on from scratch the job of taking
satements from primarily male deponents. It was discussed and agreed at the training
that aperiod of ‘shadowing’ would be necessary with the older staff members
mentoring the new recruits. This also gped up the processing of cases as teams soon
developed a good working relationship.

Mog dtaff agree that the most important training they received was ‘on thejoby’, asit
was only here that they could understand how theory could relate to practice, and how
the parameters and potential of the process very much depended on arange of
varigbles, which they sometimes had little or no control over. It was during thistime
that many team members learnt the importance of developing persona relationships
with community members. The significance of practica exposure to the process aso
underscores the importance and potentid of piloting as a core training method.

Many district teams now have considerable experience and expertise, and clearly
developed impressive organizationd and content-related skills. Any further related
work should seek to utilize this skill base.

Developing the CRP statement form

The CRP statement form was devel oped from scratch by the CRP nationd division, in
conjunction with the CAVR’slegd team, and went through severa drafts before
being piloted and completed before the end of August 2002. In November, a
disclamer permitting the CAVR to use information from the satement in avariety of
way's was gppended. Although the statement taking process was not intended to be
investigative, the form was designed to comply with the detail stipulated by Section
23.1 of the Regulation, and as such requested detail on specific events, and related
authorization and command responsibility. The statement taking form was dso
designed in away that affirmed the voluntary nature of the process, and explained, in
some detail, the process in relation to the Office of the Generd Prosecutor, the
importance of full disclosure and identifying victims and communities with whom the
deponent wishes to reconcile with.

The statement taking form assumed a considerable amount of information would be
gleaned during the statement taking process. CRP staff, however, was not adequately
trained to access adequate detail, as sought from the forms, athough in many
ingtances, such detail was smply not available.
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The statement taking form subsequently provided the basis for the subsequent
development of the CRP database.

Piloting the reconciliation process— Liquica

The CRP was piloted in the Suco of Maumetain Liquica District on 23 August 2002.
Three deponents, involved in low level militia activity with the Besa Mera Putih, one
of the mogt active and notorio us militia groups, gave testimony about their
involvement in a series of minor violations, before an assembled group of
gpproximately 150 community members, aswell as CAVR'sNationd
Commissioners, the Generd Prosecutor, and the (then) UN High Commissioner for
Human Rights, Mary Robinson. In addition, there was a consderable media presence
with widespread coverage on nationd television and radio. At the end of the process,
the deponents’ gpol ogies were accepted, no sanction was imposed, and the three men
were officidly welcomed back into their communities.

The success of this pilot convinced those involved that the CRP was atangible
possibility in many communities. Unfortunately, few of those who were employed by
the Commission to facilitate theses processes actualy witnessed the Liquica pilot
(directly or through audio-visud training), or were given an opportunity to undertake
smilar processin their home didtricts.

Developing a strategic plan for targeted intervention

With only one aff member and one Regiond Commissioner (assigned with a
responghbility for the reconciliation portfolio) per sub-didtrict, and only sixteen
months available for field operations, it was evident that there would not be adequate
resources to cover each of the 400 plus sucos and 2000 plus adeias across the
country, and that teams would have to identify and target priority aress. In addition,
operationa conditions were difficult in many areas, with communities spread out and
often in remote areas, very limited trangportation, capacity and infrastructure. Loca
knowledge and the strategic use of limited resources would be vita in thisregard.

The nationa dtrategic plan dictated a three- month operationa phase in each sub-
didrict. In terms of CRP digtrict operations, this time period was divided into 5
phases. Socidization; Follow- up and Statement Taking; Submission to Nationa
Office to secure permission to proceed from OGP; Preparation for Hearings; and,
Conducting Public Hearing. A further component to monitor and evauate the
fulfillment of CRAswasimplemented more systeméticdly following an internd
evauation in March and April 2003. This was avery tight schedule, especidly asit
required at least one third, often more, of the total period was spent waiting for the
nationa office and OGP to process the applications.

Each team was expected to design its own sub-digtrict programme, addressing al the
relevant sages from initiating socidization to monitoring compliance of Community
Reconciliation.
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It was gpparent that it would take some time for each team to function effectively and
develop an effective modus operandi. Consequently, each team was asked to identify
the least complicated sub-digtrict (in terms of conflict) to initiate the process. In
addition, the first phase dlowed for four months in these sub-districts, as opposed to
the following stages which dlocated only three.

There iswidespread consensus that these timelines acutely restricted the potential of
the process, in terms of overall targets, but dso in relation to srategic priorities. In
short, the timelines did not give digtrict teams adequate time to invest the necessary
time and attention in enough communities, and in many areas the demands and needs
outstripped the Commission' s capacity to deliver a developed product.

Implementation

Theimplementation of national and digtrict Srategic planswere based on a
theoretically integrated approach that enabled line functions within each didtrict to
support each other’ swork. A centra chalenge in this regard was how to overcome
basic logigtica congtraints, and teams had to operate as best they could in often
adverse conditions. For most of the field operation phases, for example, the nationa
office had no telephonic contact with its regiond offices or digtrict teams and was
forced to rely on physica contactsfor dl interactions, from basic communications,
dissemination and collection of documentation, to the provision of resources and the
payroll. Likewise, interna communication within the districts was based exclusively
on physicd interaction, which often delayed actions and decision-making
consderably. One consequence of this was the uneven development of digtrict teams,
with some coping and proving more effective than others. At anationd levd, this
resulted in an ongoing revision of priorities and plans, which frugtrated any
meaningful efforts to fine- tune programmes.

Despite considerable variances in needs vis-a- vis the core CAVR objectives, a
principled decison was a so taken to ensure an equitable distribution of resources
between the digtricts. There are obvioudy arguments for and against this decision,
dthough it was quite evident that equitable resource digtribution greetly smplified
issues of operationa planning, management and logistica congderations.

Initid consderations, which were contained in the Regulation, regarding the
involvement of aregiona layer of management to facilitate these processes became
increasingly redundant asit became clear that the CAV R would be operating
primarily a adigrict and sub-didtrict leve. It soon became obvious that it was Ssmply
unregligtic to expect communities to engage proactively with the Commission.
Consequently, it became imperative that the Commission proactively interacted with
communities, and the programmes developed to ensure that district teams had an
intense interaction with communities within each sub-district. Some teams responded
better than others to these new priorities.

Fallowing the recruitment and training of staff across the country, digtrict team
operations began sub-didrict implementation in two different periods, with Team ‘A’,
(i.e. Dili, Liquica, Baucau, Manatuto, Lautem, Viqueque and Oecusse) sarting in
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early August 2002, and Team ‘B’ (Aileu, Manufahi, Covalima, Ainaro, Bobonaro and
Ermera) commencing towards the end of September 2002.

Aswe have aready heard, the proposed sequencing of operations over athree-month
period in each sub-didrict, was dways going to be difficult to maintain, asteam
members were obliged to double-back to sub-districts dready visted in order to take
further statements and to facilitate hearings. In some respects, a number of the teams
never redly extracted themselves from this Stuation, although nmost did remarkably
well to juggle dl of their commitments, especidly with such limited resources to

hand.

These tight timelines were further compounded by time taken off for annua and sck
leave, as well as public holidays. Although the first operatiorel phases was extended
from early September to the end of December 2002, most of December was
effectively lost due to the holiday season, which aso spread over into the beginning
of the second phase in January 2003. This was repested in the December 2003,
January 2004 period.

By early 2003, it was aready evident that the backlog of cases that needed to be
processed through hearings would continue to grow exponentialy. The subsequent
UNDP/ICTJ needs evauation in March 2003 recommended an additiond thirteen
digtrict CRP gtaff, one for each digtrict, and a motorbike for each team, aswell as
three gaff in the nationd office. At this point, the division had only one woman
working for it, so in accordance with CAVR'’ s general gender considerations, a
decison was taken to fill the digtrict pogitions with women.

Thisneeds assessment echoed the findings of an interna CRP evaluation process
released in April, which sought to make a preliminary assessment of the impact of the
CRP on participants and other involved parties. This evduation highlighted the
absence of women deponents and gendered perspectives from the process, lending
weight to the CAVR's Senior Management Team request that CRP employ only
women didrict fidd officers.

The UNDP accepted the ‘March evduation’ proposd to fund additiond posgitionsin
the CRP dong with other support. The new staff, it was posited, would be used to
address the growing backlog of cases, and “would dlow effective follow-up vidtsto
check on the completion o acts of reconciliation previoudy decided on through the
reconciliation hearings. They will dso conduct monitoring interviews to dlow the
wider gathering of information form those who have previoudy participated in the
process for indusion in the final report.”>3

Initid effortsto designate regiond portfolios of responshility to individua members
of the expanded nationad CRP team were not rigidly complied with, and most staff
took on avariety of roles; including digtrict visits, monitoring hearings, processing
and summarizing statements for the Statements Committee, data entry and the
preparation of documents for the OGP.

%8 CAVR Update: June— July 2003’
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Having more personnel and resources inevitably enhanced the didtrict teams ability to
deliver on these and other goals. To alarge extent thisisreflected in the fact thet

many more cases have been processed since these new positions came online. Despite
this, it was Smply not possible to keep up with the demand.

Redeployment

The new staff came “onling” in September 2003, just before four of the digtrict teams
were due for redeployment to four other digtricts. The timelines contained in the
nationa gsrategic plan provided little room for manoeuvre. If the digtrict teeams were
to complete al 65 sub-didricts it was imperative that staff from digtricts with only
three or four sub-districts were redeployed to those with six or seven didtricts.
Consequently dl staff Oecusse, Liquica, Ainaro, Manufahi and Aileu were moved to
Bobonaro, Baucau, Covaima, Manututo and Dili respectiv ey in September 2003 to
ensure the latter could cover two sub- digtricts during the fifth phase. It was agreed
that no further statements would be taken after the end of December. Thiswould then
dlow every digtrict team to wrap up its hearing programme during the firgt three
months of 2004.

Although the ‘imported’ teams were split up and combined with the loca teams,
problems of language and alack of familiarity with the environment frustrated efforts
and hampered productivity. The Oecusse team that was moved to Bobonaro indicated
that it was only able to take a handful of statements during its redeployment, and felt
the exercise was generaly awaste of time. The Bobonaro team, however, appreciated
the support, as this allowed its most experienced workers to concentrate on a Balibo
ub-digtrict that had been acutely affected by the conflict. The Liquicateam that was
moved to Baucau struggled with the local dynamics and was ungble to sgnificantly
augment the output from the digtrict in terms of gpplications from deponents or the
running of hearings. This Stuation was not, however, uniform. The Aileu team thet
moved to Manatuto worked in the sub-districts of Laclo and Manatuto town,
obtaining few gatements from the former, but a substantial number fromthe latter.

The redeployment aso fed frustrations amongst redeployed teams that felt they il

had a considerable amount of work to complete ‘ back home'. Linked to thiswere
concerns that their extraction from the community may make somefed that the
process had been abandoned, and could engender negative sentiments to the CAVR in
generd and specificdly to them as individuads. The nationd office had considered
trying to keep a keletd staff operationd in each didtrict, but this idea was abandoned
due to transportation and resource management cons derations.

In generd, many of those directly involved in the redeployment exercise felt thet the
it was not agreat success with respect to the CRPs (especidly in terms of
productivity), athough most understood it was necessary in terms of general
obligations to ensure the remaining sub-digtricts received the same degree of attention
from the Commission, and in the context of limited resource options.

The redeployed teams were sent back home at the end of December, athough an

alowance was made for the CRP Regiona Commissioenr and CRP gtaff member to
return at the beginning of the month. Each didtrict team was sunsequently instructed
to complete hearing processes in the three remaining months of CAVR'sfidd
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operations. Each team was |eft to develop its schedule according to locally identified
priorities,

Socialization process

The socidisation process was the basis of each didtrict team’ s engagement with a
particular sub-digtrict, and was a mgjor determining factor in the potential success of
subsequent CAVR processes, including the CRP hearings in terms of securing high
levels of community participation. Although organised meetings and events often
punctuated what was donein this regard, district teams recognised the importance of
ensuring that engagement with communities was carried out on amore sustained
basis. This was necessary for building trust, al the more so as the topics of
engagement were sengitive, problematica and potentidly divisive.

The process facilitated various objectives, in terms of disseminating information
about thework of the CAVR, but dso in terms of identifying specific cases, victims
and perpetrators that would be reevant to Truth Seeking, CRP and Victim Support
objectives.

The methodol ogies employed in the socidization process by district teeams were
developed and refined with practice and experience. Initidly, most teams experienced
consderable difficulty in getting people interested and involved in the process. There
was a so cons derable misunderstanding about the CAV R’ s mandate, which was not
necessarily addressed through community meetings, but necessitated a more
individua approach.

Some people had difficulties and / or were reluctant to expresstheir aspirations vis-&
vis the CRP. Some were suspicious and uncertain how the process related to broader
justice and accountability considerations, and where the process would lead
communities. Others were negetive, even hogtile. On occasion, CAVR gaff hasaso
been threatened. Within some communities, afew actively tried to undermine the
processes, using their influence to discourage any sort of engagement. In Bobonaro
Didrict, for example, CRP staff explained that eements within the politica

movement ‘ Colimo 2000" had opposed the process on a number of fronts. The
Stuation varied from areato areg, and it was important for CAVR teamsto develop an
gppreciation of dynamics and issues within particular communities.

Once they understood what the CAV R was intending to do, many supported their
work. Thiswas, fter dl, the first opportunity they had ever had to address these
issuesin an officid way. It was therefore important for the Commission to address
concerns and sengtivities, and to ensure that people fully understood the officid

gatus of the Commission, and how it related to broader justice initiatives underway.
This underscored the importance of direct and more personal approaches, rather than
trying to rely exdusvely on generd mestings

After severa months, district teams were provided with video and audio resources, as
well as materiad handouts to facilitate the work. Their job was to try and show how
the various CAVR processes fitted into a broader picture of developmentsin Timor
Leste, and should not be viewed in isolation to other initiatives, rdating to judtice,
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inditutiona development and transformation. In anumber of areas, didtrict teams adso
worked closdly with community radio stations. The socialisation process provided
opportunities on a number of fronts for District Teams to develop contact and build
trust with target communities. As the teams own understanding and gppreciation of
the issues and product grew, so did their ability and competency at marketing it.

The teams soon recognized the importance of developing ‘partnerships with the
communities and the best way of doing this was working through loca leadership,
such asvillage and hamlet chiefs and elders, traditiond leaders, church
representatives, teachers and those identified as ‘ representatives or ‘leaders of the
youth and women. These gtrategic interventions were by no means dways
sraightforward and often required developing an appreciation of loca power
dynamics and how best to navigate through them.

Although there was a danger that leadership elements could manipulate or influence
according to specific agendas and in so doing reinforce patron-client rdations, it was
widdly acknowledged that they were best placed to facilitate CAVR's access to target
communities, asthey new more about the community characterigtics, were by and
large held in high regard amongst these communities, and importantly could advise on
the best methods to employ to encourage participation in the process. In addition,
many of these individuas had access to arange of fora, such as church services,
village meetings, schools and so on. As such, they could play apivotd rolein
disseminating information about the CAVR and its objectives, aswell as lending their
mord authority by encouraging potentid participants to engage in the process.

Congderable effort, therefore, went into developing ‘buy-in’ to the process from these
edements. In most aress, this required an investment of time, energy and resources, dl
of which werein relative short supply. The sub-district-by- sub-district methodol ogy
was intended to ensure that communities ‘ on the ground’ were given ‘their time with
the CAVR'.

In mogt instances, however, there were Smply too many communities to accessin
each sub-digrict forcing them to prioritize, and not enough time to ensure
socialization processes penetrated as comprehensively asthey might have. The CRP
teams had a limited reach, and securing widespread community participation was a
consgtent chdlenge throughout field operations. Teams were aso dowed down by
adopting amore individua approach and had to balance the effectiveness of one-on-
one interactions with the relentless need to ‘move on’ to the next village. In some
areas, community support and engagemert was more enthusiastic, as word spread and
interest developed. Elsewhere, interests were limited for a number of reasons, most
commonly as villagers are spread out over large areas, and were often busy tending
their fields or some other responghbility. Insome areas, local leaders were reluctant to
participate, which subsequently discouraged others from coming forward.

A centrd drawback for the CRP across the country was the fact that its biggest selling
point was the actua process itsdlf. In most instances the hearings were only held a
the end of the implementation phase of the three- month sub-digtrict programme.
Consequently, many people only redly understood and began to appreciate the vaue
of the CRP asthe CAVR was preparing to move on to the next sub-digtrict.
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An attempt was made with the additiona resource provision from the UNDP to try
and run ashowcase or pilot hearing in remaining sub-digtricts, towards the beginning
of the three-month cycles. The ideawas to split the digtrict teams into two units, one
of which would concentrate on trying to fast-track a hearing to take place as near to
the beginning of the three-month cycle, in order to provide the generd community
with an example of what could be done. This did not, however, prove to be afeasible
option or apracticd utilization of the available resources, and the ideawas
abandoned.

By and large, communities have demonstrated considerable interest, willing and
cooperation with the CAVR. This has aso developed exponentialy, but has not
adways trandated into widespread active participation in meetings, hearings and other

CAVR processes. Nevertheless, there is ample evidence of enthusiastic engagement in

anumber of communities as evidenced by the hundreds of community members that
have traveled, sometimes long distances, to witness and participate. Severd
interviewees felt that the CAVR would no longer have to pursue a ‘ door - to-door’
gpproach to engaging communities, as the Commission was now reatively well
known.

Accessing the deponents

There was no uniform methodology to ensure the identification and participation of
deponentsin the CRP. All the teams struggled to obtain cooperation during the first
phase of field operations, and after two and haf months in the field only thirteen
deponents (one from Baucau, three from Lautemn, and nine from Vigueque) has come
forward.

Although it was expected that the socidisation process would generate a certain
amount of interest, and some deponents came to the Commission of their own
valition, getting the CRP moving and securing collaboration necessitated a proactive
approach. In anumber of ingtances, digtrict teams fdlt it was more productive to
access deponents by working though community leadership and structures. These
were, after dl, extremey sendtive matters, which required an investment in building
trust with the ‘target’ communities, not only with potentia deponents and victims, but
aso with the leadership and community at large. Success, in terms of laying the
foundationsfor sustainable reconciliation, rested largely on ‘buy-in’ and cooperation
from dl the parties

In some digtricts, for example, Baucau, the lack of |eadership support for the process
was reflected in the smal number of deponents that willingly engaged with it. For a
number of reasons, however, the Situation in Baucau is regarded as unique.

In some respects, the identification of potentid deponents was ardatively
sraightforward process, as within most communities there were people who were
aware of who fel within the stipulated deponent criteria. Securing their agreement for
participation, however, was not o easy.

A key factor in *sdling’ the process to deponents, was the legd stipulation that once
community reconciliation agreements hed been reached and carried out, there would
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be formd legd findity, which meant no further action could be taken against the
deponent in relation to the issues ghe disclosed. While officid closure around these
issues certainly did not guarantee that people would not harbour grudges, it provided a
tangible step forward for many people in terms of acceptance and reintegration.

More often than not, several approaches were made to deponentsin order to lay the
necessary groundwork. Confession and disclosure about senditive issues was not easy,
and many understandably preferred to avoid dedling with these issues. Some aspects
of the CRP criteriawere particularly problematic. Thisincluded, for example, the
stipulation that there should be full disclosure about the names of others involved as
participants or in the command structure. For some, this raised additional
vulnerahilities, as pointing the finger at others had potentidly negative repercussions.

In fact, much of process was intangible, which meant the benefits (and potential
benefits) of participation needed to be explained in detail by the CAVR teams. This
was not necessarily clear-cut, and some teams emphasised that deponents would be
pioneering an example that could be followed by others, that they were opening the
door that others could subsequently step through. At first, most teams found sdlling
the conceptua framework was not at dl easy, but with time ingghts and
understanding grew. Few teams were met with outright refusals, but many potential
deponents who were approached did not subsequently go forward for hearings,
athough severd teamsfdt that in time they could have been persuaded, whereas
others had to be turned away. Some did not understand the value of their engagement,
or why it was necessry if senior dements were not involved. Others were actively
discouraged from participating by friends, family and former colleagues.

It isimportant to note that many deponents had aready been back in their
communities for over ayear or 0. Reections from the generd community to their
presence varied greetly, and athough many deponentsdidn’t fed physicaly
threatened, many welcomed the opportunity to ‘clear theair'.

Some teams, for example Bobonaro, claim that every deponent they had cortact with
eventudly submitted a tatement. Elsewhere, identified deponents refused to
participate. The Stuation was particularly difficult in communities where serious
crimes were perpetrated on awide scale, and the persons responsible remained in the
community.

Severd CRP gaff fdt that it would have been considerably more difficult to sel the
process to deponents, victims and the community at large, if it had required them to
ded with more serious crimes. Despite this, a number of deponents who were
somehow linked to more serious crimes did try and access the process, and most were
not given permission to proceed to holding a CRP. This suggests some potentid in
terms of this sort of process being utilised in more serious metters.

CRP Statement T aking

Potentid deponents must apply through the Commission to participate in a
Community Reconciliation Process. This requires the completion of a Statement
Taking Form that includes:
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(& A full description of the rlevant acts;

(b) An admisson of responshility for such acts;

(c) Theidentification of any individuas victimised by these acts

(d) An explanation of the association of such acts with the political conflictsin
East Timor;

(e) Anidentification of the specific community in which the Deponent wishesto
undertak e a process of reconciliation and reintegration

(f) A reguest to participate in a Community Reconciliation Process

(g) A renunciation of the use of violence to achieve palitical objectives; and

(h) The signature or other identifying make of the Deponent.>*

Although individuas were entitled to fill in the forms themsdves, the Regulaion
dtipulated that the Commission should provide assistance where necessary™, and this
gppears to have been the case in most instances.

The Statement Taking form sets out a series of issuesthat must be explained to the
deponent before anything is written down. These include; areiteration thet the
datement is voluntary and not induced; that the statement will be submitted to the
Office of the General Prosecutor who will determine whether the gpplication includes
a“serious crime’, or whether the matter can proceed to a CRP; that the deponent must
be prepared to take full respongibility, and; that the deponent must make a full
disclosure regarding “dl the crimes committed ... over the duration of the palitical
conflict in East Timor” % Considerable emphasis was given to the fact that the
process was voluntary, and that gpplicants must take responsibility for violations,
which meant they must be prepared to accept sanctions and the possibiity of being
held accountable by the courts, especidly if there was evidence of involvement in
“serious crimes.” In addition, they would publicly renounce the use of force to
achieve politica objectives.

Didtrict teamsin dl thirteen didricts, aswdl as some by nationd office gaff took
satements. Having taken and manualy registered details of the statements at the
Regiond Office, the statements were routingly sent by car via the district and regiona
coordinators to the CRP Division in nationd office, where they were registered,
summarised and placed before the * Statements Commiittee’ to determine their
appropriateness vis-a-vis the Community Reconciliation Process,

CRP Statements Committee

In accordance with the Regulation, a CRP Statements Committee was established to
“examine d| statements received to form an initid assessment as to whether the act of
acts disclosed therein are appropriate to be dedt with in the context of a Community
Recondiliation Process” °” The Statements Committee was provided with a Schedule
to guide its deliberations about the acts disclosed and the gppropriateness of
proceeding. If the Committee felt the cases were not appropriate, for whatever reason

% Section 23.1, UNTAET Reg. 2001/10

% Section 23.2, UNTAET Reg. 2001/10

% Taken from acopy of the CRP Statement Taking Form.
57 Section 24.1, UNTAET Regulation 2001/10
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(i.e. involved a serious crime, el outside of CAVR mandate period), the deponent
would be informed of the decision not to proceed. The Committee was bound to
provide the Office of the Generd Prosecutor with a copy of every statement
received.® Although the OGP s office received copies of the full statements, they
worked primarily from statement summaries of the main issues that were prepared by
the CRP g&ff in the nationd office.

Initialy the CRP Statements Committee was comprised of two nationa
Commissioners, the CRP Divisona Coordinator and amember of the CAVR'slegd
divison. The full Committee only ever met once, as this process was found to be
cumbersome and time-consuming. Legdly, the OGP had the finad word as to whether
acase could proceed, and the Committee could only make recommendations on
whether it felt the case was suitable or not for the CRP, or whether they were
uncertain asto its status. Condgtituting afull committee to review the satements, in the
context of considerable resource constraints was therefore deemed unnecessary.

In effect, the Committee ‘review’ was not the first or only assessment, as district CRP
saff carried this out during theinitid stages of approaching potentia deponents and
during the statement taking process. In addition, the CRP national staff aso looked
over the statements that they summarised for the Committee process. As such,
reducing the Committee to one person did not necessarily have a serious impact on
the qudity of assessments. The CAVR was adso able to rely on the fact that

prosecutors in the OGP s office would & so review these cases.

The CRP Statements Committee has aso been respongible for informing interested
parties (including the OGP) when deponents have decided not to proceed with CRP
hearings, even though permission to do so has already been granted. To date, this has

happened in less than twenty cases, spread across 6 digtricts (Ainaro, Dili, Baucau,
Ermera, Bobonaro, Viqueque).

Liaison with Office of the General Prosecutor

Once a statement had been referred to the OGP, the regulations stipulated that this
office had fourteen days to notify the Commission whether it would sanction the
application, and that it could request a further 14 days to consider the matter.>®

Statements referred from the CAVR to the OGP were written in either Tetum or
Bahasa Indonesian. As mentioned above, the review processin the OGP had been
delegated to the SCU, whose prosecutors used English as their language medium.
Consequently, al summarised statements were trandated into English for the
prosecutors, who sthsequently made decisions on whether the case could proceed.
Theoriginad CAVR-OGP Memorandum of Understanding gave the OGP additiona
leaway in terms of time to make their status determination, as it was agreed the 14-

% Sections 24.25, UNTAET Regulation 2001/10
% Sections 24.6-8, UNTAET Regulation 2001/10
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day process would only commence after the statement summaries had been trandated
into English, the language medium of the SCU®.,

Largdly because of the ddlays caused by having to trandate al these statements, and
the condraints on the limited human resource capacity at the SCU, during thefind
nine months of CAVR field operations, the additiona 14 dayswas automaticaly
requested with each batch of statements received, thereby providing the SCU with
amost amonth in which to make a decision. This had not been previoudy envisaged
and consequently compounded the existing congtraints faced by didtrict teeamsin
relation to the three-month operationd cycle.

Of the 1512 CRP statements taken and submitted to the SCU, at the time of the
fieldwork in February 2004, 1179 had been returned, including 64 cases had been
sanctioned. A further 332 cases were il with the SCU awaiting their decision.

Referral to Regional Commissioners

Once the nationa CRP division has been informed of the SCU’ s decision, the
Commission is authorised to “ delegate the function of facilitating a Community
Reconciliation Process to a Regiona Commissioner performing functionsin the
Regiond Office having respongility for the Community of Reception identified by
the Deponent.”®*

The Regulation makes provison for referrd to more than one Regiond
Commissioner, should “the Deponent admit to acts occurring in severa Didtricts or
Regions’, and that this might result in separate hearings in the respective didtricts, or
one hearing involving representatives from the involved digtrict. To date, however,
the Commission has not been faced with these circumstances.

Establishing a Community Reconciliation Panel

According to the Regulation, the Regiona Commissioners were responsgible for
convening a pane of between three to five persons. The pane should include locd
community representatives (from the host community), have gppropriate gender
representation and be chaired by the Regional Commissioner.®?

In many locations, and in conjunction with community leeders, the CAVR's district
teams organised a community meeting to explain the CRP hearing processin more
detail, and at which pandllists were eected or chosen. The CAVR provided generd
criteriafor pand selection, asking that the chosen pandlists be independent, neutrd,
respected in the community and committed to reconciliation objectives. Pand
members should aso include sectoral representation from the youth, and church, as
well aslocad community leaders, while awomen's representative was mandatory for
each pand. Sometimes, those chosen were not even present in the meeting, requiring

% The MOU was subsequently re-drafted by the CAVR'slegd counsd to exclude the trandation of the
timeprovision.

&1 Section 25.1, UNTAET Regulation No. 2001/10

82 Sections 26.1 — 26.2, UNTAET Regulation No. 2001/10
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additiona intervention from the CAVR (often with the direct assistance of the
community) to explain to these persons what they were being asked to do.

More often than not, traditional leaders were not included in the CRP Pandl, but
retained adigtinct ‘ overseeing’ role, which required them to endorse and support the
process and the agreement reached regarding the *act of reconciliation’.

Although some teams had difficulties in securing cooperation and were, on rare
occasions, unable to put together panels, this problem was not widespread and most
teams did not experience this problem. It is unclear, however, the extent to which
appropriate individuals were or were not selected

On severd occasions, pand members were actudly related to particular victims or
deponents. Although this might have been avoided with more careful preparation, this
was not dways possible in the context of closdly interlocked and inter-related
communities. Although there have been no complaints regarding bias or vested
interests in thisregard, it is not clear whether, and to what extent, such matters
prejudiced these cases.

Facilitating a Community Reconciliation Hearing

The preparation and facilitation of the reconciliation hearingswas acrucid factor in
‘making or bresking’ hearings. Preparation required digtrict teamsto ensure
communities were given adequate notice as to when hearings would be held, that
pane members, deponents and victimshad been properly briefed on what to expect,
how the process would unfold, and what their rights and responsibilities were.

In response to a recommendation contained in the interna March evauation, the
National CRP divison developed a standardised checklist of issues relating to
preparation needs for CRP hearings. It appears, however, that in most instances
preparations for hearings did not proceed until permission had been given to proceed
by the nationa office. This often meant starting the preparatory process from scratch
in terms of convening pands, locating witnesses, finding appropriate venues and so
on. In retrospect, as most cases were not controversid, and most of those that were
had been identified by the CRP Statements Committee (see below), hearing
preparations should have proceeded in anticipation of permission being given. This
may have taken away some of the pressure that became inevitable as teams rushed to
organize hearings within acute time deadlines and resource pressures.

In mogt instances, natices about the hearings went out primarily by word- of-mouith,
and where possible through community radio. It was important to get as much
participation as possible, as the process was designed to ensure community
engagement, and the hearings had the potentia to be asemind event in the
community calendar.

The Regulation made reference to an individua gpproach in terms of processing cases
through hearings®, and at this stage, it was not clear how each CRP statement taken

88 Section 27, UNTAET Regulation 2001/10



would trandate into specific hearings, or how many and whether they could be pulled
together for joint hearings. In many aress, it Soon became evident that running
hearings for individuas would be neither practica not strategic, as deponents came
forward in groups, presumably as this provided a sense of “security in numbers’

The Regulation gave the Panel congderable flexibility to “ determine its own
procedure for the CRP hearing,”® enabling them to conjoin applications under the
umbrella of sngle hearings. Consequently, the number of deponents at individua
hearings varies congderably, from single figures, to hearings involving tens, even
twenties. Some of the larger hearings were split up over two or more days. On one
occasion, at Passabe in Oecusse digtrict, 55 deponents at one hearing over four days.

Determining their own procedures aso alowed each team to develop specific
responses to particular Stuations. Although different teams certainly developed their
own idiosyncrasies, agenerd modus operandi developed in terms of preparation and
the running the hearings, facilitated by a st of guideines provided by the CRP

netiond divison on how to do this.

Hearing preparations were crucid for preparing the Pand, traditiond leaders,
deponents and victims for the process. Although victims were dways given separate
and adigtinct orientation and support process, the genera premise of the preparation
phase was to reinforce the notion that this was a shared process, from which an
outcome that could benefit everyone could be sought.

During the first phases of CRP operations, amember of the CRP nationd office, or a
Nationa Commissioner was dways present & the briefings and hearing, which hel ped
to ensure some measure of standardisation in the management of the process. Even as
the hearing schedule intensified the nationd office was able to maintain a presence a
many of the hearings.

Securing a Community Reconciliation Agreement (CRA)

A critical concern throughout was how best to achieve a balanced result that would
contribute to consolidating reconciliation and buy-in from deponents, victims and the
communities at large. According to the Regulation, the CRP Panel had ultimate
respongbility for reaching decisions, and athough decision making by consensis was
recommended, “in the abosence of consensus, the Regiona Commissioner shall make
the find decison”.%®

Despite these powers, a number of pand members and Regiond Commissioners were
reluctant to engage in a process that might result in imposing, or perceptionsthat they
were unpopular solutions. This did not accord with the voluntary nature of the CRP
process, or customary norms of consensua decisionmaking.

The Regulation empowered the CRP Panels to decide upon an gppropriate “act of
reconciliation” which could include: community service, reparation, public gpology;

® Section 27.2, UNTAET Regulation No. 2001/10
8 Section 26.3, Regulation No. 2001/10



and/ or (an) other act of contrition. The national CRP division developed and
disseminated guiddines on how to convene and facilitate a CRP hearing. This
document provided some concrete examples of what these “acts of reconciliation”
might entall:

Community service might include a donation of Iabour in the recongruction if homes
and buildings destroyed by the deponent, or in the improvement and repairing of
gardens, school buildings, and churches. This might involve community service to the
church, village office or an orphanage. In terms of symbolic reparations, the need for
acknowledgement of the victims' suffering was emphasised, and the return of goods,
or reparation in money, livestock or other goods. Any materid reparation must bein
accordance with the deponent’ s ability to pay. With regards to apology, this must be
directed towards individua victims and/or the generd community and was
encouraged to be a standard part of al CRP hearings. Any other act of contrition
should be in accordance with traditional law and practice and abide by the principles
of reconciliation. %

During the early days of the Steering Committee, it was agreed that CRAs should be a
CRP Pand decison, and that victims should not be ‘ burdened’ with responghility in
that regard. Consequently, the Regulation stipulates that “the CRP Panedl shdll
deliberate upon the act of reconciliation which it considers most gppropriate for the
Deponent and inform the Deponent of the outcome of their deliberations.”’

In redity, most teams devel oped their own process of CRA decisionmaking, which
invariably involved traditiond leaders, deponents and victims. This more incdlusive
gpproach more closaly resembled traditiona consensud conflict resolution practices,
and sought to avoid the ‘imposition’ of adecision. As such, many pane members
consdered themsdlves (as did CRP Regional Commissioners) as facilitators as
opposed to arbitersin the process.

Severd of the pand members and Regiond Commissioners interviewed pointed out
that observers should understand that many victims redlly do understand thet their
casesisasmal part of amuch bigger picture, and whilst they may not like the CRA,
in thet it does not compensate adequiately, in genera they do understand why it isso,
and by and large accept this. A detailed and independent assessment of victims
experiences and views has yet to be canvassed.

Although there have been serious disagreements in some instances, the CRP has been
able to secure CRAs in the mgority of its hearings. In Bobonaro for example,
agreements were secured in 15 of the 19 hearings convened. A more detailed
overview of where agreement was or was not reached will be forthcoming. An
overview of 101 CRAsreported in CAVR’s bi-monthly updates between August 2002
and November 2003, show that in 58 of these hearings, the CRA was smply an
acceptance of the apology, with no community service, reparation or other act of
contrition. Although it is evident that this outcome is more prevaent in some districts
than others, there does appear to be agenera increase in these sorts of agreementsin
the latter stages of the process, especidly from July 2003. It remains to be seen

% CRA guidelines, provided by the CRP National Division.
57 Section 27.7, UNTAET Regulation No. 2001/10
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whether this prevalence and patterns are continued in the January to March 2004
period.

A detailed andlysis of the agreements reached has yet to be undertaken, dthough the
March internd evauation indicates that generdly victims and the wider communities
had accepted these.

Post hearing activities

Fulfilment of community reconciliation agreements

As part of their monitoring and evauation work, since July 2003, digtrict CRP teams
have been proactively checking to see whether deponents have complied with CRAs
In mog instances, it has been possible to check whether agreements have been
fulfilled. To date, there has been only one case, in which the deponent has refused to
comply with the agreement. This involves a serving police officer that had agreed to
pay US$100 to the victim over a period of three months, but then subsequently
reneged. The matter has been referred to the nationd office by the district team, and
wasin the process of being forwarded to the OGP at the time of the fieldwork.

The monitoring and evauation work has enabled the district teams to also assess,
abeit anecdotaly, what sort of longer-term impact CRAs have had on interested
parties and the community in generd. Severa CRP gtaff and Regiona Commissioners
sad that they had persondly witnessed the positive impact these processes were
having.

Many CRAs were completed at the time of the hearing, either in the form of an
gpology, or with the handing over of goods, livestock etc. No monitoring is required

in these matters in such ingtances where they were completed at the time of the

hearing. It is expected this will dso be gpplicable to a Sgnificant number of cases
processed between January and March 2004. It is not clear, however, how agreements
meade during this period that do reguire monitoring will be monitored after district

teams are dishanded and regiond offices closed at the end of field operations.

Registration and dissemination of Community Reconciliation
Agreements.

According to the Regulation, CAVR' s regiond offices have responsbility for
submitting the CRAs to the relevant digtrict courts, and that these shall be registered
at these courts, unless they believe the CRA *“exceeds what is reasonably
proportionate to the acts disclosed or that the CRA violates human rights
principles”®

8 Section 28.1 & 28.2, Regulation No. 2001/10
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An atempt by the CAVR to amend the regulation to alow al CRAs to be registered
at the Dili Digtrict Court was rejected by the Parliamentary Committee responsible for
justice condderations. In the current context, however, with the exception of Baucau,
mogt of the didtrict courts are not functioning in situ, as the gppropriate infrastructure
has not been developed, and many of the judges and prosecutors are currently in
training oversess. Consequently, judges for digtrict courts in Covadimaand Oecusse
continue to operate from Dili, where their cases and paperwork is ill carried out. As
such and until this Situation changes, the registration process for most CRAs would be
caried out in Dili.

Regigration of CRAsis an important part of the process, as agreements are
subsequently to be disseminated to deponents, civilian police and made publicly
available to other interested parties® Several interviewees raised concerns that they
had not heard what had happened with the CRASs and some deponents raised concerns
that without this formdity they felt there was a chance thet they could il face legd
action.

To date none of the CRAS have been registered. In fact, the CAVR has had some
difficulty in making progress to establish aregidration process with the courts.
Despite severd meetings aimed at facilitating this, the CAVR has yet to provide the
relevant judges with relevant training and orientation, which appears to reflect some
reluctance from the courts to take on this task. This might be understandable,
especidly in acontext of aburgeoning backlog of ordinary crimina cases (estimated
in February 2004 as 1600 cases) and the absence of court officias to process these
matters.

Nevertheless, the CAVR strongly believes that this need rot be an overly burdensome
task. Over hdf of dl agreements are an acoceptance of the forma gpology given a the
hearing, and the subsequent regigtration process should be no more than aformdlity.
All other CRAs will be completed within a maximum period of three months
following the hearing, many before that. The CAVR's monitoring and evauation

work around CRPs has dready been checking to determine whether agreements have
been complied with, and would be in a position to do a comprehensive assessment in
thisregard. The CAVR could provide the courts with a basic pro forma on each case,
which the courts could then officidly sign off on, thereby fulfilling their

respongibilities without further unnecessary burden. With regards to issues of
proportiondity, it ssems highly unlikdly that thiswill become an issue of contention,

as most CRAS have been remarkably “light”, and none (that this writer is aware of)
can reasonably be described as violaing human rights.

Developing the CRP database

The CRP database was developed during 2003 as a stand- done data source, athough
it has been designed to ensure compatibility with the Truth Seeking Database.

A considerable amount of detail has been entered onto the database, in rdation to core
facts (names, dates, locations etc, hearing outcomes etc), which will provide arange

89 Section 29, Regulation No. 2001/10
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of useful stetigtical data about the process. In addition, additiona observation notes
taken at the hearings are being captured and entered into the database. This
information and other detail from CRP statements are, however, not being coded and
entered into the database. Although a certain amount of detail is captured, the
database will not be able to automaticaly generate a nuanced (collated) insight into
the gpplications and what unfold ed at the hearings.

Steff in the nationd office has been responsible for entering data onto the database.
This exercise has been ongoing, undertaken in between arange of other
respongbilities. Consequently, efforts to monitor the qudity of what has been
captured and entered have been limited.  The data entry processis ongoing and
expected to be completed by June 2004.

The West Timor Strategy

Although most refugees hed returned from West Timor by the time the CAVR had
moved into its peak operation stage, many thousands remained behind in refugee
camps. Reception and reintegration remained core objectives of the CAVR' swork,
which were closdly linked conceptudly to their community reconciliation gods.
Although many of those that remained in West Timor were believed to be respongble
for “serious crimes’, most were not, and it was important for the CAVR to see how
best it could ass4t to facilitete their return.

During the * preparation and programme initiation” stage in 2002, Nationa
Commissionersand senior Saff made severd visitsto West Timor with the UNHCR
and other agencies. The Commission aso initiated a weekly radio news bulletin and
regular interviews that broadcast to refugeesin West Timor.

Despite these promotions, the CAVR decided it needed to do more, and in late 2002,
early 2003, developed an * Outreach Programme’ with West Timorese NGOs working
in the refugee camps. This programme, which ran from March — July 2003 sought to:
“increase awareness and understanding of CAVR’'s mandate among refugees and key
leaders, including how CAVR can assg in re- integrating those who have harmed

their communities, fecilitate CAVR activitiesin relation to its mandate, and; ensure
grester support (and input) from al sdes of the conflict, particularly in relaion to the
Final Report.”®

The CRP nationd divison was involved in the training and orientation of the West
Timorese team in Dili, providing detail on the theory and practice of the CRP and
taking team members out to witnessfirst- hand how the processwasbeing
implemented. Although this was an important input, the West Timorese team
subsequently struggled to tailor the reconciliation process for refugee conditions and
needs. The West Timor team had suggested they be alowed to take statements and
convene hearings, but this proposal was regjected. The programme was, however,
successful in terms of disseminating information to the refugee community about the
CAVR reconciliation process through a series of radio broadcasts. Although the
programme was a so able through a strategic mapping exercise to develop a profile of

0 CAVR West Timor Strategy Document, undated

59



their target communities, who they were, where they are, where they were from and
what their priority needs and concerns were, resource and time constraints meant the

programme could only target four areas where refugees were concentrated.

Similarly to the digtrict teamsin Timor Leste, the West Timor programme had to
invest alot of energy into efforts to build trust with these communities, loca
leadership in the camps, and the pro-Indonesian palitica leadership. At the heart of
these endeavours were the core objectives of ensuring refugees had adequate
information about the Stuation back home, and in so doing, laying the groundwork
for further reception, reintegration and reconciligtion initiatives. The programme hed
no mandate to initiate CRPs.

In short, the programme sought to change attitudes and perspectives about the
reconciliation process. Although reactions were by no means uniform, the subject of
reconciliation proved to be a particularly ‘hard sdl’ in some quarters, and NGO
codition members were frequently rebuffed, and on occasion even threatened. Even
where discussons were initiated, attitudes towards reconciliation initiatives from
some quarters were often negative, and sometimes quite hogtile. These and other
generdly cynica reections appear to reflect a*perpetrator mentdity” that seeksto
avoid issues of acknowledgement, accountability and contrition for human rights
violations, yet seeks ‘resolutions’ under the broader rubric of ‘forgiving and
forgetting’. It aso reflected afundamental lack of trust in some quarters regarding
the bona fides of the progranme and of the CAVR in generd, including significant
misunderstandings regarding their purpose and intentions. While such atitudes and
perceptions may reflect concerns about aleged political agendas and bias, it is dso
indicative of the breskdown in trust that many have after experiences of
disappointment and abandonment. Despite these hurdles, the programme ensured that
the reconciliation issue become subject to serious and widespread debate amongst
these communities, and responses from certain quarters, particularly women, were
extremely encouraging. It is not clear, however, whether these discussions have been
sugtained in any way. An evauation report of the programme in West Timor and its
various componentsis forthcoming.

Despite agreements with the West Timor team thet they would dert the nationa
CAVR office of any potential deponents, and athough the CRP nationd Divison did
not monitor this specific aspect, anecdotal evidence suggests that there was no direct
link between these outreach initiatives, subsequent returns and participation in CRPs.
As has dready been mentioned, witnessing the CRPs was the most effective form of
socidisation. This option was not available to the people in West Timor.
Consequently, the process remained conceptud, and therefore at times difficult to
grasp, or perhaps easy to dismiss.

n See forthcoming report “ Not Eno — Documentation of Information Dissemination Program on CAVR
By West Timor NGOs Coalition.”
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Generic considerations

Developing best practices

CRP gaff and Regional Commissioners came from arange of backgrounds, and fed
into the evolving dynamics accompanying the development of each team'’ s approach.
Viewpoints as to whether certain teams established ‘best practices vary considerably.
Severd nationd staff members pointed out that dl teams had strengths and
wesknesses, and al had examples of conducting ‘ poor hearings . A whole range of
variables, relating to the CAVR, and the operationa context impacted on the process.
Thisincluded problems rdating to interna communications (see below), bad

planning, uncooperative community leaders, inclement weether etc.

Coordination and maximizing of scarce resources depended gresatly on the
effectiveness of the digtrict and regiond coordinators and their ability to plan and
implement a the same time as baance and juggle competing needs and priorities. The
conditions between and within the digtricts varied considerably, impacting on the type
of congraints and opportunities faced by the various teams.

Some teams, however, appeared to fare better than others. A review of the first 12
months of operations, for example, shows that districts such as Bobonaro, Liquica,
Ermera and Oecusse conducted consderably more hearings that Covdima, Viquegue
or Baucau. Indeed, Baucau is widdy acknowledged to be the digtrict that struggled
the most to secure support for the CRP. A number of problematic issues were
identified. These include: the deteriorating working relationship between the regona
commissioners and their relationships with the digtrict teams; the backgrounds of the
regiona commissioners, which became afocus of concern in many communities, as
they were not regarded as acceptable to take the CRP forward; generd levels of
resistance in Baucau towards embracing something new, especidly if it was deding
with sengtive issues; and, that alot of potentia deponents remain in West Timor.

Various interventions were made by the nationd office to address the problemsin
Baucau, as this was having a negative knock- on effect in other districts serviced by
the Baucau regiond office. Thisincluded two evauations, one specificaly deding

with CRP related matters, the other the entire regiona operation. Agreements were
reached, strategies developed and undertakings made, but these were not
implemented. At the time of writing, only 19 deponents had been processed through 9
hearings.

Coordination and communication between the National office and
District Teams

For most of the Commisson’s operationa period, there was no telephonic
communication between the nationd divison, based in Dili, and the Digtrict Teams
operating out of the six regiond offices.

Although there was regular communication in terms of vists to the digtricts by CRP
daff (and others), and regular vidtsto the nationa office from Regiona Coordinators,
travelling to and from the more far- flung digtrictsimposed consderable logigtical
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condraints. The worst affected team was Oecusse, which had to rely on the overnight
ferry service, which meant atrip to and from Dili (or vice versa) would take up a
minimum of three days.

The nationd CRP Division attempted to introduce a regular de-briefing process for
digtrict gaff, but once again logidtica congraints frustrated these efforts. Despite this,
up to about January 2004, the nationa office managed to have a presence at most of
the CRP hearings across the territory.

Strategic integration and synergy between CAVR Divisions

Synergy between the different CAVR divisond line functions was most evident at

the didtrict level, where teams worked together to facilitate mutua responsibilities,
such as socidisation, and a times doubled up to assst with statement taking, hearing
preparations, logigtics and so on.

Although didrict teams worked together raively effectively, it is evident thet this
was not dways the case at the nationd level. Severd regiona and district
coordinators explained that they had &t times been sent mixed and contradictory
messages from the different division to whom they were reporting.

Apart from the West Timor programme, the Reception and Victim Support
Programme was involved in providing support to returning refugees, and for some
time had a reception officer based at Batugade onthe border with West Timor.
Although the idea was for potential CRP deponents would be identified at this point,
and relevant digtrict teams would follow up the information, in redlity this never
happened.

The CRP collected a considerable amount of useful informetion directly rdevant to
the CAVR's Truth Seeking Division, especidly in relation to the events of 1999. This
information has not been accessed or utilised by the CAVR to facilitate its more in-
depth research enquiries or andysis.

Some concluding thoughts about implementing the CRP

It isaways easier to see what might have been done in retrospect, in terms of
planning or actua implementation, especidly in a context where there are few, if any,
comparable examples. The CRP has, however, highlighted some criticd areas of
concern and lessons learnt, in terms of both specific considerations for Timor Leste,
but dso genericaly in relation to community-based reconciliation processes.

The effective and efficient management and coordination of the processwas a critical
factor in the context of resource and time limitations. Maximising available human,
technica and financia resources put considerable pressure on each of the teams.

Although the CRP simplementation was initialy conceived as a‘individua’ process,
it Soon became evident that this wasn't the most appropriate gpproach, and thein
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terms of truth- telling, accountability and issues of contrition and reconciliation, a
group / community gpproach was more effective in terms of *buy-in'.

Despite the provision of guidelines by the CRP nationd division that promoted a
standardised gpproach, the Regulation and modus operandi of didtrict teamsingtilled a
considerable degree of flexibility into their modus oper andi.

Although didtrict teams adapted well to the needs of collective hearings, these were
logisticaly more complicated and it was evident that some hearing were inadequately
prepared, especidly if it involved larger groups of deponents. Some teamsttried to
stagger bigger groups over more than one day, but logistics and resource
congderaions did not aways dlow for this. At times this meant hearings ran late into
the night and the early hours of the following morning.

Along with the ever-present time congraints, this raises broader cons derations about
what is redlly required in terms of time and resources to ensure acommunity process
run smoothly and effectively. In many parts of Timor Leste, communities are spreed
over alarge area, and trangportation is required to ensure attendance, or at least
provision of accommodation and food if people are expected to come long distances
and are unable to return the same day.

Community gatherings of this nature can be semind eventsin the community

calendar, and as dictated by custom and tradition in many parts of the country,
community reconciliation processes must be cemented in feasting and celebration. In
many instances, the CRP teams were able to ensure that some of their budget was set-
aside for aparty at the end of the process. Although some observersfdt thiswas an
extravagant or unnecessary expenditure, it is evident that this was a principa means

of securing awider leve of community involvement and interaction with the whole
process.

Although many had envisaged the CRP would involve a rdatively complex set of
legd, inditutiona and managerid issues, and the Regulation made technical provison
for anumber of options, in many instances the process was smplified to
accommodate limited capacity. Although emphasis was given to each interested party
fully understanding his or her role, this was not dways possible, as preparations were
often only possible a the last moment, and were reliant on logistical considerations,
such as communication, transportation and the availability of the involved parties.

The success of the process was therefore often based on the effectiveness of CRP
organisation and coordination. The process dso relied on the sdection of effective
pane members who were able to grasp the fundamental's of the process, aswell as the
conceptud reasoning behind the CRP. While pandls and Regiond Commissioners
dearly had an sgnificant influence on the decisions reached around Community
Reconciliation Agreements, the general approach adopted was inclusive of deponents,
victims and traditiond leaders, and an emphasis was given to facilitating agreements

as opposed to imposing them.
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Stages in the Community Reconciliation Process
Hearing

Although each team was enabled to determineits own proceduresat CRP hearings, a
generic format evolved in many digtricts. This was aided by the provision of a st of
guiddines from the nationa CRP divison, on how to s&t up community pands,
fecilitate the hearings, and atain community reconciliation agreements.

The Regulation stipulated that the CRP pand “shdl hear from” deponents, victims of
the deponent’s acts and other members of the community a the hearing. 2 It was
therefore incumbent on the CRP pand to engender an inclusive approach that would

encourage participation.

Introductions

Mogt didtrict teams adopted a somewhat forma and officid approach towards the
hearings, a which the Commission, panel members, local |eaders (political and
traditiona) aswell as other dignitaries were given an opportunity to provide aninitia
input. In generd, the hearing opened with prayers from aloca priest, and/ or in some
instances a traditiona incantation or ceremony.

The Commission’ sinput, often from the Regiond or Digtrict Coordinator, the
Regiona Commissioners, or the CRP staff member, invariably provided an overview
of the CAVR’s mandate and CRP work in the digtrict, the specific stages of the
hearings, and overall objectives of the process. CAVR's core CRP objective is
encapaulated in the dogan on the banner above the Pand’s head in ahearing in
Mdiana—“CAVR — the Road to Peace — We accept each other to enhance national
unity and make it grow.” The Commission provides the community with a sngp shot
of the *big picture of chalenges facing the country, in terms of reintegration and
reconciliation needs, and the importance of healing community divisons, in order to
prevent arepest of these violations in years to come.

These introductory remarks aso provided a further opportunity to explain in some
detail the purpose of the process, its smilarities to the traditional adat processes, the
CAVR and CRP slegd gatus and the Commission’ s relationship with the OGP and
the forma crimind justice system. The Commission explained thet it was not in the
business of making decisons, but affirmed its role as afacilitator to the process, asan
agency to help reach agreement. “We are like a bridge to repair bad relations.”

During thisinput (and in other instances throughout the process), Commission staff
reminded those gathered of the importance of conducting themselves with dignity and
respect, affirmed the rights of deponents to defend themsdves againgt any dlegations
leveled at them, aswell asthe rights of victimsto seek darity and chdlenge the
versons presented by deponents. The community was reminded of the importance

72 Section 27.1, Regulation No. 2001/10.
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and courage of deponents to come forward to admit their wrongdoing, and that the
objective of the process was reception not punishment. Thisin turn, required

deponents to publicly explain what they had done and why.

In many locations, locd palitica, adminidrative and community leaders would dso
make presentations. This sometimesincluded government representatives such asthe
ub-digtrict administrator, and in severd instances the Digtrict administrator.
Participation required the CAVR to proactively engage these leaders to secure their
support. Much depended on the availability of these individuas, which highlighted
the importance of effective preparation and communicetion.

Reading of Statements

The Regiond Commissioner chairing the Panel reads out the determination made by
the OGP, stating that the applicant has not made reference to a“ serious crime”’, and as
such, permission is given to for the hearing to proceed. This has become an important
part of the hearing, reinforcing the officid tone, and reminding those gathered that

whet they are participating in is an integrd (albeit trangtiona) component of the new
date sfledgling crimind justice system.

Summaries of the CRP statements are read aloud to those assembled. In some
ingances this is undertaken by members of the Pand, in others, staff members have
donethis. In hearings involving more than one deponent (i.e. the mgority of cases)
some teams (i.e. Liquica) have read out dl the statement summaries before
proceeding. In other areas, each statement is followed by the respective ord testimony
of the deponent.

Oral Testimony

The deponents are asked to make an ora presentation to those gathered. Thisisan
opportunity for deponentsto talk directly to victims, the CRP Pand the community at
large, as well asfellow perpetrators.

The qudity and quantity of disclosures varied tremendoudy. Although didrict teeams
were requested to encourage deponents in the pre- hearing briefing to provide as much
information as possible with respect to the incidents and context they aretalking

about, a number of deponents gave very brief ord testimonies, sometimes no more
than aminute or 0. In response to this some Panel Chairpersons made a point of
teling victims and community members that they had aright to ask for clarity and

detal on anything that was said, or they thought was missing from the testimony.

Conversely, some other deponents spoke &t length — one deponent in the Hauba suco
in Bobonaro digtrict spoke for over 70 minutes, athough according to some observers,
his contribution was very repetitive and did not provide adequate detail. Y et, other
community members gppeared to hang onto every word. As had been identified in the
internd CRP evduation in March 2003, the ‘qudity of the confession’ was often the
key factor influencing notions of forgiveness. One deponent at a February 2004
hearing in the suco of Fatumas in Liquica digtrict was able to retain the attention of
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hundreds of community members, despite adeluge of rain that threatened to bring
proceedings to a complete hdt. In thisingtance, the qudity of his input was quite
digtinct from others that spoken, and the audience remained engrossed despite the
downpour, as he provided a detailed chronology and anecdotes of his involvement
with Indonesian security forces and militias. In fact, anecdota evidence suggests that
many deponents took the opportunity to provide considerable detail of their
involvement and that of others.

Issues of quality and quantity were not necessarily determining factors, and athough
many deponents were quite clearly natura orators, many were not and were obvioudy
uncomfortable having to speak on a public platform into amicrophone. For many this
was probably the first time in their lives that they had to speak publicly. By and large,
the CRP Panelstook aflexible gpproach towards ord submissions. At times, but not
always they picked up on and attempted to reconcile inconsistencies that arose
between written and ora submissions.

It was often the case that the more deponents present at the hearings, the shorter the
testimony and more limited the detail of disclosures tended to be. Some hearings
conjoined as many &s twenty deponents who had to be ‘ processed’ in the course of
one day. If necessary, and where possible, digtrict teams split up hearings over severd
days. Thelargest hearing, in Passabe, in the digtrict of Oecusse, involved 55
deponents and was run over four days. For ahost of reasons, holding hearings over
severd dayswas neither practical, nor possible.

Although testimony often related to Smilar incidents and issues, especidly in relaion
to low-leve militia activities from 1999, which made up the bulk of cases processed,
this was not dways the case, and a number of hearingsincluded a cross section of
cases from different time periods, and even from across the politica divide,

Ord testimony provided an opportunity for deponents to explain in more detail the
context in which they had acted, and provide more perceptible insights on the push
and pull factorsthat had contributed to their involvement in violaions. The context of
repression and fear was familiar to everyone in Timor Leste, so it was seemingly
uncomplicated for victims and observers to understand how militia members were
press-ganged and pressurized into participation.

Ora testimony aso gave deponents an opportunity to accept responsbility for their
actions and apologize. Although officid acceptance of respongbility and public
gpologies were routingly incorporated into the process as an outcome of the CRA,
some deponents wanted to address these issues during the testimony stage. Ina
number of hearings it was evident that deponents were ‘lowering themselves before
their communities, and that the hearing was a one level a public process of shaming,
that concluded with the officid re-admittance of the deponents back into the family.

A number of other deponents showed little, if any remorse or contrition for their
involvement and cul pability regarding the violations they admitted to. Many conflated
their explanation of what had happened with justification, and did not take persond

responghility.
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Some other deponents were not testifying to crimina activities, but wanted to publicly
address issues and suspicions relating to their association with the Indonesian
occupation. Many of these people smply wanted to gpologize and use the opportunity
to officidly re-engage with their communities. This innovative option in the CRP has
enabled the Commission to address other agpects of mistrust and social discord that
permegte through many communities.

Question Time

An opportunity was afforded to CRP pand members, victims and community
members to question the deponents. The order in which this happened was usudly in
the sequence of Pand members, then victims and findly community members. While
some CRP Pands waited until al the deponents had given their ord testimony before
questions of fact or clarification began, others alowed the questioning process to
follow on directly after each deponent’ stestimony.

Although the Regulation provided some ouitline of the sorts of questions that could be
asked by the pandl, and in most instances this opportunity was extended to victims
and community members, there was certainly no uniformity in terms of what actualy
was asked. Indeed, theissuesraised and leve of detail probed was largely dependent
on the specific individua asking the question. CRP Pandls, for example, did not
pursue a‘checklist’ of issuesit wanted to address.

Although the deponents are required to make afull disclosure, and the Pandl is
empowered to ask specific detail on command structures and details on others who
were involved, many Pands upheld an unwritten rule that these processes were not
meant to be interrogative or designed to catch-out deponents who preferred to tailor
their disclosures by being economica with the truth.

To alarge extent, this gpproach lent heavily towards giving the deponent and his or
her verson of events the benefit of the doubt. For example, a number of deponents
have claimed they were playing a double agent role, ostensibly working with pro-
Indonesian structures, but secretly working for the clandestine structures. In the two
hearings | attended where this was raised, no effort was made to clarify details or
corroborate details by victims, communities, or the Pandl. Thiswas evidently either
not regarded as sgnificant, or unbdievable, as organizationd affiliations and loydlties
were neither static, nor clear for many people seeking to survive in the context of
repression and occupation.

In some hearings (i.e. CRP hearing in Lolotoe sub district, Bobonaro on 28 October
2003), deponents were informed that they did not have to disclose names and details
publicly, but could provide these details to the Commission privatdly. It is not clear
what, if any, follow up was made by the CRP teams to ensure this information was
captured. Indeed, in many hearings, detail that could have been of use to ether the
CAVR’s Truth Seeking Division, or the (potentia) investigations of the OGP and
SCU, was neither probed nor captured. Although the Regulation stipulates that
relevant information should be sent to the OGP, in practice the process focused more
exclusvely on specific locd needs. Thiswas aworkable formula, which dlowed
victims and community members to address very particular questions that they



wanted answered, which did not necessarily probe information about others who were
complicit. One victim, at the aforementioned Fatumas hearing, for example, did not
ask for detail on who ese had beaten him, but smply wanted to know what had
happened to his sacred (Julik ) sword that had been stolen from him in the same
incident, and refused to engage in any form of reconciliation with the deponent until

his questions were satisfactorily answered.

Although the versions of some deponents were not questioned, those of others were,
and panel members, victims and community members al expressed their dishdlief a
agpects of the testimonies given in certain hearings.

Question time was an important opportunity to raise issues without fear or favour. At
one hearing in the Bdibar Suco of Dare sub-didrict in Dili, one of the victimswasin
the full throes of maariaand had to be supported while he gave his testimony and
raised his questions. He explained how important it was for him to be able to look into
the eyes of the man he had suspected for so long and at last hear the truth.

The parameters of what was acceptable in terms of questioning varied between the
digtrict teams. There were reports from one didtrict that a Regiona Commissioner was
regtricting victim's questions and inputs for two minutes to ensure the process was
expedited. Elsewhere, victims and community members hed ardatively freerangein
terms of their contributions, and could ask for specific deponents to address specific
issues, or ask agenerd question to the deponents, or indeed the Pand. Some
community members used this opportunity to ask deponents whether they had any
information about their own cases, which often they did not. Some observers used
question time as an opportunity to make a statement or comment about the process.
The wife of one victim & ahearing in Dili for example, explained that she had come

to the hearing to make sure that an agreement was secured, asit was “time to bury the
hatchet and move on.”

The nature and incisiveness of what was asked varied consderably from team to team
and from hearing to hearing. Although most Regiond Commissoners actively
encouraged the victims and communities to engage in the process, and often requested
that questions relate to the deponents present and the actions they had declared, this
did not guarantee that core issues in terms of getting to the truth of what transpired

and why would be addressed. There was of course no compulsion for that to happen.
Panels had the option to explore these issues, which in generd they extended to
victims and the broader community, but they were under no specific obligation in this
regard.

Dealing with Disagreements

There was no uniform response to dedling with disagreements that arose during the
CRP hearings. Pand membersdid their best to ensure that disagreements were dedlt
with in a congtructive manner and did not descend into mutual recriminations,
Deponents and victims were asked to carefully consider the basis of their
disagreements and to substantiate any accusations with some form of corroboration
(i.e. witnesses), and the option of ‘agreeing to disagree” was raised as apossible
solution in certain matters.
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In some cases, the Regional Commissioner chairing the pand would invite

community leaders who were observing to venture their opinion on how best to
proceed. At a hearing in the Fatumas suco in Liquica digrict, for example, the
proceedings were blocked because of afundamenta disagreement between avictim
and perpetrator, with the former demanding the return of a sacred object that the latter
clamed he did not have. The sub-digtrict and district administrators who were present
a the hearing were both invited to venture suggestions on how to proceed. Thevictim
was prevailed upon to recognize that many people had loved ones and possessions
that could never be returned, and that a one leve it was important to move past this,
while the deponent was asked to accept that while he may not be in possession of
these goods, his actions were at least partidly responsible for the loss, and as such he
bore a responsibility to the victim in relation to this meatter. Contributions from the
adminigtrators, as well as the panel members urged victim and perpetrator to find
common ground, which they eventudly did.

Finding common ground required CRP Panels to develop and utilize a combination of
skills, that would coax, influence and pressurize, but at the same time were not over-
domineering. The role of the Regiond Commissioner as Pand Chairperson was
pivota in thisregard.

Although Panels could technicaly override disagreements between different parties,
and make unilatera decisions, this gpproach lacked legitimacy in the eyes of the
community, and was largely avoided. The Pandls therefore looked wherever possible
for aternate solutions. On at least one occasion, the CAVR's legd officer who
happened to be present a the hearing was drawn into give his advice on how to
proceed. In that particular case, the family of a man who disappeared were concerned
that reaching agreement with the deponent - aformer police officer, who had arrested
the man who subsequently disappeared - might jeopardize future crimina sanctions
againg those involved in the disappearance. The legd officer was able to provide an
explanation, which showed that the family’ s rights were not jeopardized in this

regard, and that the police officer was actudly an important and willing witnessin the
case.

There are very few recorded cases of hearings bresking down because of
disagreements, dthough thisdid happen on occasion. The reconciliation process was
very localized, so agreement between deponents and the community in one areg, did
not equate to an agreement between the deponent and other communities. In one
hearing | attended in Dili, agreement was reached a the hearing between the victims
and the deponents, despite observers from a neighbouring community claming that
the deponent had not made a full disclosure and therefore did not qualify for a CRA.

During the preparation phases, the CRP teamshad been able to secure some generd
leve of (pre-hearing) agreement, and as such hoped they were able to iron out serious
problems that might arise at the hearing. In most instances this did not involve face
to-face meetings between deponents and victims where specifics were discussed, but
involved meetings at which generd issues of process and principle were discussed
under the broader rubric of how best to secure a reconciliation agreement. The idea
was that the key parties went to the hearing hoping for asimilar outcome, namely a
reconciliation agreement, and did not go there to oppose or upset the process of
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reaching agreement. Obvioudly, responses and interactions were not uniform, and
some victims and deponents pulled out of the process during the preparatory stages.
Most, however, did not, which is testimony to the success and persuasive powers of
the CRP teams and Regiond Commissioners.

Reaching agreement

Guiddines on the sorts of agreements that might be reached were provided to Digtrict
CRP teams and Regionad Commissioners as aworking tool for the pandsthat were
charged with facilitating CRAs. As mentioned above, most pands were keen to
include deponents, victims and traditiona leadersin the discussions around the
available options, their appropriateness and related preferences. Concerns have been
raised that the Regiona Commissioners or digtrict CRP teams have had too much
influence in some decisions, and that there has been a tendency to promoted very
limited (and therefore inappropriate) sanctions. Some commentators, for example, are
not convinced that gpology by itsdf is suitable, or was actudly the intention of those
who had concelved the process. The extent to which this analyses is relevant, let done
accurate is unclear, asit islargely based on anecdotd evidence. This should naot,
however, preclude any further enquiries regarding how decisions were reached.

From amongst those panel members interviewed, some were clearly heavily reliant on
input and guidance from the resdent Regiona Commissioner, asthey were uncertain
about the parameters of what was or was not appropriate and acceptable. Others, such
as panel members interviewed in Oecusse, were much clearer about their role as
facilitating a dialogue and agreement between the deponents and thelr victims, which
they achieved successfully. In such instances, the CAVR Regiond Commissioner

played avery limited ‘active’ role in the deliberations.

Generic considerations
Hexibility

The Regulation provided district CRP teams and their Regiona Commissoners with
congderable flexibility in relation to actions undertaken: targeting particular
communities (and deponents); types and methodologies of socidization and hearing
preparation was carried out, and; how the hearings were run. Of course, guiddines
and orientation had been provided to teams through their training, but the overal
gpproach alowed teams to adapt their tactics to the conditions, needs and
circumstances as they arose.

Languege

Languageisacomplex and sendtiveissuein Timor Leste. The CRP hearings have
tried to be as responsive as possible to language needs and preferences. Consequently,
the hearings often involved a combination of Bahasa Indonesian, Tetum and locdl
didects. Deponents, victims and community members must be able to spesk in their
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language of choice. This does, however, add an additiona burden if one or more
functionaries require trandation, and can complicate the manual recording
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Caikasa Community Reconciliation Process Hearing

This CRP hearing was convened on 30 January 2004 in the Caikasa Suco, Maubara
ub-didtrict, Liquicadigtrict. The hearing involved 20 deponents, al men, who were
al members of the Bes Merah Putih (Red and White Iron) (BMP) militiagroup.
Caikasa, acommunity spread across the hills to the south east of Liquicatown, is
known asthe ‘birthplace’ of the BMP, one of Timor’s most notorious militia groups.

The Liquicateam has developed considerable experience in preparing and facilitating
hearings, and & this point had dready run 12 hearings involving 114 deponents, and
was expecting to have ‘ processed’ about 200 applicants by the end of March 2004.
This hearing was one of four that had been planned for this community, and follows
on from aCRP hearing held the previous week that had dealt with a number of other
individud cases

When the deponents, pand members and victims were dl present, the hearing
formdlities began with a brief introduction from the Liquica CAVR Didtrict
Coordinator who set out how the day’ s proceedings would progress. This was
followed by an input from the village chief who asked those assembled to remain
cam and listen quietly to what people had to say, pointing out that there would be an
opportunity to ask questions and seek darification.

The Regiond Commissioner chairing the CRP Pand then set out the proceduresin
more detall, providing athorough explanation of why the processisimportant in both
the locd and nationd context. The Commissioner encouraged the community to speak
out if they fed the deponents have not made full disclosures, but that they must dlow
the deponents to explain themsalves fird.

The Commissioner explained that deponents and any others spesking must use the
language that they are most comfortable to speak in, which for most people wasthe
loca vernacular language (Tokodede — sic), dthough many understand both Tetum
and Bahasa Indonesian.

The Regiond Commissioner then read out the OGP s statement, written in Bahasa
Indonesian, which officially endorsed the gpplicability of the applicant’s Statement to
proceed through a CRP.

Summaries of al twenty statements were then read aloud to those gathered by the
CRP gaff. AlImogt uniformly, the statements claimed that the deponents had been
forced into the BMP, thet their role had been largely perfunctory in terms of providing
guarding duties around buildings and so on, and that they had never victimized
individuas or been involved in serious crime.

The deponents were then asked one-by-one to make an ora presentation to the
victims and community members assembled. This was evidently the first time for a
number of deponents to gpeak on a public platform, and many appeared nervous, not
using the microphone properly and having to be gently coaxed to face the victims and
communities.
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The length and qudlity of the inputs varied considerably, from severad minutes of
animated ‘ story-tdlling’ to afew seconds of mumbled gpology, or in severd cases
amply detaling alist of violations the deponent was rot responsible for — “1 did not
kill, I did not intimidate, | did not burn houses or sted”. Many were relatively ‘low-
level’ militiamemberstha had been drafted into the militiaand performed menid
tasks, such as guarding and so on. Some deponents had information to share about
wedl-known incidents, such as the April 1999 Liquica church massacre, others had
been present a the subsequent militiardly in Dili, which led to the massacre @ the
Carrascalao house. Another deponent had been present at a militiameeting attended
by Generd Wiranto, but claimed he couldn’t understand what was being said as it was
in Bahasa Indonesian.

The qudity of disclosures was often very limited, which may reflect the fact thet there
issSmply not much to say. Many Timorese were Smply press-ganged into the lowest
rungs of the militia structures, where they fulfilled basic roles such as guard duty, or
were forced to attend meetings, where they literdly made up the numbers. Others
were seemingly more reticent to make disclosures, perhaps it was speculated by some
CAVR gaff because of their proximity to violent acts and, and fears reating to the
presence of perpetrators of serious crimes in the community.

Thisexercise in public accounting was often quite emotiona and dearly difficult for
some deponents, and many looked perceptively uncomfortable throughout the
proceedings. Indeed, for some this process appeared to be a sort of ‘ public shaming’,
as their actions and associ ations were acknowledged and accepted to be part of a
larger crime that was visited on the people of Timor Leste.

After the ord testimony, CRP Pand members, victims and community members were
given an opportunity to comment and direct questions towards the deponents.
Questions ranged from wanting specific detail on dates of when deponents joined the
BMP, names of others involved in specific attacks, to explanations of how people
who were involved in the clandestine movement could be forced to work with the
militia

One victim directed severd questions at his nephew who was one of the deponents,
requesting more detail about the specific attack on his home, which had resulted in the
killing of his livestock. He fdlt that the version now presented at the hearing detracted
from what he had been told privately by some of those involved. Some questions were
not directed a any one deponent in particular, and severd of these were consequently
not answered, as the Pandl did not dways ensure that they were addressed. In generd,
however, having heard around of questions, the Pand chairperson summarized the
guestions again before handing back to the deponents to answer.

Some responses were very defensive, diciting mumbled disapprova from sections of
the assembled community. Some deponents clearly don’t remember details and dates,
while others appeared somewhat evasive. The Pand Chairperson intervened to remind
the deponents that they were not there to punish, but to get to the truth of what had
happened, in order to facilitate reconciliation.

Severa questions were directed at one deponent, ‘ Domingos about the disappearance
and murder of acommunity member called Bruno. Domingos was known to have
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been with Horentino, who tied Bruno up before he was taken away. Florentino had
aso gpplied to participate in a CRP, but this had been regjected by the OGP,
presumably because of his proximity to a“serious crime’ . The assumption was that
the courts would dedl with Florentino’s case, dthough it was not clear whether
Horentino would be prosecuted or used as a State witness.

These pecific issues and details were not raised or discussed and it is highly unlikely
that most community memberswill know or have been told what is hgppening in
relation to such matters. It does, however, point to concerns about how the loca
community perceives what is happening regarding the case of Bruno’'s murder. This
was one of severd killings in this areain the aftermath of the Popular Consultation.
Horentino continuesto live in the community, and it gopearsthat he fet it was
necessary for him to participate in a CRP. This was disdlowed, but it remains unclear
what if anything will happen now. Members of the community felt that Horentino
also needed to explain what had happened in Bruno's case. In his absence, the next
best thing was to question Domingos who had been present and could perhaps shed
some light on what had transpired. Having protested his innocence in terms of
complicity in the murder, Domingos was persuaded by the Pand to explain in more
detall exactly what had happened from his vantage point.

Another deponent was asked about the murder of an old man. The deponent was
clearly familiar with the matter and responded angrily that he was fed up with being
accused of responsibility for the murder. He acknowledged he was present when the
killing has taken place, that he had dready told the authorities that were responsible,
and he now wanted an end to these dlegations. As more questions were fired at him,
he countered accusing one of these people of himsalf bang an informer for the
Indonesian security forces. As tempers flared, CRP gtaff intervened immediately and
successfully to calm the Situation.

The Pand Chairperson reminded those gathered that if they were hiding their
involvement in serious crimes, thiswould eventudly catch up with them. Thiswasa
clear inference to expected serious crimes investigations and prosecutions, which in
the current context may in fact never happen. The Chairperson warned deponents that
there would be implications if what they said were subsequently shown to be untrue.

Testimonies and answers to questions sometimes gppeared tailored to bolster
judtifications and ensure some measure of damage limitation. While much of what
was said appeared to be generally accepted by those gathered, some things clearly
were not.

The CAVR was ds0 asked questions, especidly in rdation to ‘unfinished business,
and what would happen to other perpetrators that wanted to come forward after the
Commission had finished itswork. Thisis avexed issue for many digtrict teams that
fed under considerable pressure from communities that want to see a continuation of
the work. Related to this were questions about how the process of reconciliation will
be taken forward with the refugees in Atambuain West Timor.

Eventually there were no more questions, and each deponent was given an
opportunity to make aforma gpology, ask for forgiveness and commit himself not to
repeet these mistakes again. This was done with a considerable sense of humour, with
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the contributions of some deponents causing considerable mirth. Most of the
deponents were gpplauded by those gathered, athough afew were not.

The Pand chairperson asked for ideas and input on what would be an appropriate “ act
of reconciliation”, and in conjunction with the input from the victims and traditiond
leaders, the act of gpology was accepted as sufficient.

The traditiond leaders then asked the deponents to participate in a traditiond
ceremony at which severd chickens were daughtered, and their entrails were
examined for blemishes. Each deponent had brought their own chicken, and at firdt,
they had expected that they would al be daughtered and examined. Instead, the
traditional leaders took only four to be daughtered. Of these, one had blemished
entrails, leading the traditiona leaders to conclude that a few deponents had not told
the whole truth, and proclaiming that they would have to live with the consequences
of this. This observation accorded with the genera observations that those gathered
were sdtisfied with most of what they had heard, but disgppointed with the input of
severa deponents. No oneindividua was ‘picked out’, but there appeared to be a
common understanding amongst those gathered who those people were.

Despite this drawback, the process was clearly an important community event. Over
two hundred community members sat through the hearings, from dl age groups, men
and women, many wearing their best clothes. Those assembled included the families
and friend of deponents and victims, and the broader implications of the reconciliation
process within the broader community were evident.

The process was chaired by one of severa women Regiond Commissioners
employed by the CAVR. Her command and control over the proceedings was
papable, and those gathered demonsirated a genuine respect for her office, the CRP
and the Commission in generd.

The hearing had a clear educative role for the community regarding not only the
views and perspectives of former militiamembers from their community, but dsoin
relation to the broader CAV R mandate, reconciliation objectives, and the role of the
OGP.

Throughout the hearing, the local CRP staff, and a representative from the nationa
CRP Division took notes on what was being said. These would be submitted and
subsequently analyzed for inputting onto the CRP database.
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Case Studies

No.1
Joao dos Reis is a serving member of the East Timorese police force, known as the

PDTL, in the Mdiana sub-digtrict of Bobonaro. He is one of a handful of former
police officers, who had served with the former Indonesian police force (POLRI), and
was able to successfully gpply for aposition within the new post-independence
structures.

Dos Reis says that he was ‘encouraged’ by the Police Commander to join POLRI in
1990, and was sent to Surabaya for Sx months training. After training he returned to
Dili and was subsequently deployed to Maliana, and instructed to report on ‘activities
and movements' in theloca market to the loca police commander. Hedams he did
not provide this information, but provided the CAVR with the names of three police
officers who played thisrole.

Although he was experiencing no particular problems in the community, and was not
responsible for any specific violations, Dos Reis was aware that there would be
eementsin the community that might harbour afeding of resentment against him
because of his association with Indonesia s security forces. Consequently, he saw the
CRP as an important opportunity to formalize his acceptability within the community.

Dos Reis attended one of CAVR’s socidization public gatherings, and subsequently
approached the Maliana office to find out more about the process and what was
required to be a deponent. He decided to proceed with an applicaion, in order to face
the community, publicly explain hisrole in the Indonesian police force and his
commitment to independent Timor Leste. Consequently Dos Reis sought a
reconciliation with his home village community, and not with any specific

individuals

Dos Reis gave his statement in early 2003, and his case was eventually processed at a
public hearing in the village of (Holsg) in June 2003, where he was one of three
deponents appearing that day. The other deponents were unrelated to his case. Dos
Reis said that he had taken agreet ded of interest in what he should expect from the
hearing, and after the pre-hearing briefing fet wel- prepared for what might follow.

The hearing was, he felt, well attended with over 150 people present. Dos Reis felt
relieved to have this opportunity to face the community and explain from his
perspective what had happened in the past and hisrolein it. Hewas able to tell his
village about hisrole in the Fretelin militia during the mid 1970s, and how he had
usad his subsequent position in the Indonesian police to assist dementsin the
clandegtine structures.

Dos Reisfet that many in his community dready knew and understood who heis and
where he has come from, and that perhaps this makes issues of acceptance easier with
regards to his case than for some others. Neverthdess, dthough it is difficult to
precisaly assess what impact the CRP hearing has had, Dos Reisfedsthat there is
certainly agrester leve of acceptance in the community than before.

76



Dos Reis believes there is much more reconciliation works to be done, especidly in
relaion to ‘ serious crimes , which continues to haunt many communities. In his
opinion this does involve people who are living back in the community, but relates
primarily to otherswho remainin West Timor. He is concerned that afailure to dedl
with this issue may have negdive repercussonsin terms of stability and security.

Withinthe PDTL, Dos Reis says he has been accused on severa occasions by other
colleagues of having been a‘whistle blower’. In generd, however, he saysthat he
fedls respected, athough acknowledges that there are differences of opinion. There
are, however, no mgor divisons and problems relate primarily around persondity
issues, as opposed to ideologica considerations.

Dos Reis reterated the importance of indtilling a‘long-term’ view of transformation
amongst the generd population, and that athough liberation has been achieved, there
isgtill along road ahead in terms of addressing fundamentd priorities. In relation to
the work of the CAVR, he believes that many are now aware of the organization, and
whilst a considerable number have had some sort of engagement with the
Commission, many have not and are dill ignorant regarding its mandate and
fundamental objectives.

No 2.

Fernanda Mdfdda is one of the few fema e deponents who made an application to the
CAVR for aCRP. Mafaddawas aloca schoolteacher and acted as the treasurer of a
loca militia group, and was provided with money by senior militiafiguresto

digtribute amongst local members. In her CRP statement, Mafdda clamsthat it was
an inadequate amount to divide amongst dl the members, so she instead bought food
and provisons that she subsequently distributed.

Mafada returned to her community (Raifun Sucu on the outskirts of Malianatown)
from West Timor. Because of her previous associaion with the loca miilitia, she and
other members of her family were threatened and intimidated. She was taunted and
stones were thrown onto the roof of her house and at her windows. Although she had
returned to her teaching post, she had an uncomfortable relationship with some of her
colleagues, and was subsequently rel ocated to another school in aneighbouring
community. She was, however, able to return to the origind school before attending a
CRP hearings.

Mafddadid not attend any of the sociaization activities undertaken by the CAVR,
but heard about its activities and consequently approached the office in Mdianato
enquire whether they might assist her. Having heard precisely what the CRP entailed,
she decided that it was important for her to proceed as the process provided areal
opportunity to publicly address the dlegations and mistrust that surrounded her.

The CRP hearing was convened in March 2003 and Mafa da was one of 12 deponents
(2 women and 10 men), al of who were seeking reception in relation to events that

had transpired in 1999. At the time, Mafaldawas 8 months pregnant, but this did not
deter her from standing up in front of the community to explain what had happened

and why she had been involved with the militia. No questions were directed at her

from the community following her testimony, only some points of clarification from



certain pand members. Her family who had at first been hesitant about her
participation fully supported her and were present at the hearing to give her
encouragement. She felt there was a generd understanding that people such as her
were cogs in abigger machine and that it was the leaders and political dites who need
to be held to account. Neverthel ess, she felt that the community appreciated seeing
those who were perceived as being pro-Indonesian were now back in their
communities and willing to work for the betterment of an independent Timor Leste.

Since the hearings, Mafdda believes that her Situation has greetly improved. The
threets and intimidation have ceased, and for the first time feesredlly part of the
community. She fdt that the unfinished business of recondciliation and the crimina
dementsthat remain in West Timor were the main source of insecurity and thet the
CRP must continue to proactively engage those who might be willing to participate in
these endeavours.
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Responses to the Community Reconciliation Process

This section examines who has engaged with the reconciliation process, and scopes
some of the experiences and opinions expressed about the CRP from different groups
within the community that were directly involved in the process. Although the
viewpoints expressed are not representative, they are indicative of sdected thoughts
and views that the process has generated.

Deponents

Applications for CRPs can be broken down into five mgor (and in many respects
interrelated) categories. These included: low leve militia adivities, more active
militia members, Eagt Timorese who worked with the police, military or other
Security structures (i.e. Hangp), those who did not admit to any crimes but sought
reception within their communities, and; other. This last category included the
handful of cases that included members of the pro-independence forces that applied
for indemnity, and alarge group of Fretein militia members from one community thet
had been involved in harassing and intimidating loca UDT village during the mid-
1970s.

Not surprisngly, the vast mgority of applicants were male. Despite efforts to try and
address gender considerations within the CRP by employing afemae staff member
into each didrict team (with the exception of the Dili team), these gtaff only became
operationa in September 2003, and these efforts did not result in a significant
increase in the number of femae applicants.

Indeed, it is evident from a preliminary overview of CAVR's human rights violations
database that most recorded perpetrators were male and came from arange of age
groups, dthough mostly younger men. This accords with an anecdota overview of
CRP gpplicants. Aswith the statement taking process, most cases recorded in the CRP
also related to 1999 events, athough the proportion of CRP cases deding with 1999 is
likely to be sgnificantly higher, as many as 90 per cent. Although, the vast mgority

of gpplicants can be identified as part of the pro-Indonesian / anti-independence camp,
many do not articulate discreet politica views or partisan opinions, but rather were
caught up or dragooned into participating. A nuanced overview of deates of incidents,
types of cases, and their geographicd location and related andysis can be gleaned
from the CRP database when it is completed

By virtue of the CAVR regulaions definition of ‘serious crimes’ as “genocide, war
crimes, crimes againgt humanity, murder, sexua offences and torture as defined under
... sections 4 to 9 of UNTAET Regulation 2000/12”, CRP gpplicants have been
involved in arange of violations that have been categorized as ‘less serious . These
include: threets and intimidation; assaults and begtings, house burnings and
destruction of property; theft of property and livestock; and, forced deportation.

Although most applicants admitted to certain crimind violations, many did not admit
to specific violations, but sought reconciliation and reception because of their
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asociaion with or involvement in repressive security structures and the militias. This
included a number of deponents who had been members of the police and military,
and others who worked with intelligence structures as informers. Some participants
did not identify with any particular group but sought inclusion in the process, as they
fet dienated from ther communities by virtue of their previoudy held politica

beliefs and associations.

Many deponents were anxious to have an officid channel through which to
communicate with their home communities, and therefore welcomed the CAVR.
Although many deponents had been back in their communities for some time, and of
these some had dready participated in alocd reconciliation procedure, the CRP
provided the officid imprimatur of the new authority, which would be widdy
respected, and thereby provide them with some measure of protection.

Indeed, without the CAVR, some deponents feared they would or could have
experienced serious problems. Some explained that before the CAVR had cometo
their communities to explain their work, there was a generaly negative atmosphere
towards those who were regarded as opposed to independence. Although some had
been harassed and threatened — one deponent actualy sought and received protective
custody from the authorities- most others had not, but nevertheess fet it was more
how people in the community reacted, or didn’t react to them, which made them fedl
uncomfortable, and on guard. Severd said they felt vulnerable to retdiation and
recriminations, but most smply fdt they could not move about fredy within the
community, which inhibited their socid and economic intercourse, prompting them to
remain in the confines of their homesteads and surrounding areas. For these people
the Situation was peaceful, but certainly not ‘normalised’, as they remained essentidly
ostracised from the mainstream community. Not everyone wasin this Stuation and
some no particular compunction to participate, but had complied, having been asked
to do so by community leaders.

For severa deponents the CRP provided an unprecedented opportunity to explain and
unpack complexities and trgjectories of their persond histories and influences. For
some this was an obvious opportunity to clear the air. Many admitted they had
participated in the militia structures, but that the Stuation gave them little choice, as
they would have been targeted if they had not. Some deponents claimed they had
played a“‘double role', working with the militia or security forces, yet a the same
time passing information to the clandestine structures. While some provided detailed
corroborative information in this regard, severd did not. Severd older militiamen
from 1999 had previoudy been members of the Fretelin militiain 1975. Thisincluded
one hamlet chief (Chefe d’ Aldei@) who after being forced down from the mountains
in the late 1970s had been ‘turned’ and integrated into loca security structures. He
explained how he had been rewarded for his service by being made the Chefe

d Aldeia, which subsequently made him an idedl candidate to be dragooned into the
Dili-based Aiterak militia There was Smply no option, he stated, as any refusd to
serve, would have exposed him to attack.

Although many deponents were willing to talk publicly about what they had done, for
some this was the firgt time that they had spoken in a public venue. While some
‘warmed’ to the occasion and spoke eoquently about their past activities, others were
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evidently nervous and didn’t redly know what to say. Despite this, deponents were
unanimous about the importance of having a public engagement.

Many deponents explained their actions by blaming others, who they said had forced
or ordered them to commit the violations. When asked, deponents gave up hames and
details where they could, athough none of those interviewed said they were serioudy
quedioned or challenged in terms of the versions they presented. Most agreed that it
was necessary to apologise for what they had done, athough it was not always clear
that they understood or appreciated how their particular actions fitted into the broader
landscape of violations that had been perpetrated across the country. Efforts were
made by to contextualise the hearing content and this was a common feature of
introductory speeches made by regional commissioners and other au